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Brown et at., Board of Education of Topeka et al. 



XO. 1, Ain*KAf. FUOM TllK UXrj'KD STATKS DISTRICT COOIT 
FOR THE DISTRICI' OF KANSASf 

Argued Diiccinbor 9, 1052,— Keaio:iie(l DcciMnber 8, 10r>:5.— 
Decided Jlay 17, 1954. 

Robert Z, CartC)^ argiicd the cause for appellants in No. 1 on tlie orig- 
inal argument and on the rcargninent. Thnrc/ood Marshall argued the 
cause for appellants in No. 2 on the original argunuM^t and f^ptdtswood 
W, Robinson^ IIL for appellants in No. 4 on the original argument, 
and both argued the cause, for appellants in Nos. 2 and 4 on the rear- 
gnment. Louis Z. Reddimj and dncl<: Grecnherg argued the cause for 
respondents in No. 10 on the original argument and ^Jach Gnenberg 
and ThurgoodMarsludl on thereargimient 

On the briefs Averc RobeH Z. Cavten Tlmrgood MarslwlL Spoils- 
wood ir. Robmso)u III, Louis Z, Redding, Jack Greenbevg, Georqe 
/:'. /?. Tlaifcs. Wil/iam R. Ming. Jr., Oomfance Baker Motley. James 
J/. Xabnt, Jr.. Charles S. Scott, Frank 7>. Reeves. JlarohfR, BouV 
m/rc ixml Olii-er W.IIill forappeUants in Nos. 1,2 and 4 and respond- 
ents in No, 10; George M. Johnson for appellants in Nos, I. 2 and 4; 
wmyLoren Miller for appellants in Nos. 2 and I, Arthu, A Shorts and 
.1. T. Walden \\jre on the Statement as to Jurisdiefion and a brief 
opposing a Motion to Dismiss or Affirm in No. 2. 

Paul A', II Hson, Assistant Attorney Gene.-al of Kansas, argued the 
raus(» for appellees \i\ No. 1 on the original argument and on the rear- 
gument. With him on the briefs was Harold R. Futxar. Attorney 
General. 

John ^Y., Davis argued the cause for appellees in No. 2 on the orig- 
inal argument and for appellees in Nos. 2 and 4 on tlie reargument, 
AVith Inm on the briefs in No. 2 wei^e. T, C. Callison. Attorney General 
of South Caiolina, Robert McC. Figg, Jr., S. F. Rogers, William R. 
Meaghernnd Taggart Whipple. 

J.JAndsayAlmond.Jr., Attorney General of Virginia, and T. Justin 
Moore argued the cause for appellees in No. 4 on the original ariru- 
ment and for appellees in No^^. 2 and 4 on the reargmnent. On the 
briefs in Xo. 4 were r/nuhnj/ Aiwond, Jr.. Adornev General and 
l/ein-)/ 7\ Wich'ham. Special A^^sislant Attorney Genera!, for the 
State of \'irginia and T. Juslin Moore. Archibald Robertson. John 
\y. Riely and T. Justin Moore. Jr.. for the Prince Kdward Gonnly 
School Antiu)rlties, appellees. 



tlojretliop with >p. 2. lirluos rt aK \. VAUutt ct at., on anpoal from tijo l-nltcjl Sti 
District C^)nrt f.)P tjio Kastern Di^trlot of South Cnrilina. r« loil Do^^^^^^^^^^ 
n«arj:m'(l Dorpnibor 19.-,:; : Nik 4. Davi.^ et at, v. Count!, fichool A'Ofi rZ "/ Kr.S re /;./^r 
n? 'r-/l' 7r t?/"?':^' ^'J "rP^^'-^I f»-on> tlio fnUcd States District CoiirtVir ho ! 
OrjInrf^nfVi^^^^^^ I)pcoml)or JO. 1052. roarfrupd December JO.').'?: ami Xo, 
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//, Albert Younr/^ Attorney General of Delaware, ar^jned the eause 
for petitionei^s in Xo. 10 on the original ar^unuMit and on the reargn- 
nicnt. With him on tlic briefs was Lonis J. Fh)f/ei\ Special Deputy 
Attorney General, 

By special leave of Comtj Assfsfant AUornej/ Geueivl Itifukbi ar- 
lulled the cause for th^ United States on the rcargnment, as amh-us 
ciD'he^ urging reversal in Xos. 1. 2 and 4 and aflirmancc in Xo, 10, With 
him on the brief were Attorney General IlrownelL PhUlp Ehnan. Leon 
rimaa^ WHliani J. Lavioi^t and il/, Maqdaleua f^choelu James P. Mc- 
Ormtery. then Attorney General, and Philip Elman filed a brief for the 
Unijiid States on the original argument, as amirvs curiae^ urging re- 
vei"s:il in Xos, 1*2 and 4 and ailirmance in Xo, 10. 

Briefs of amici curiae supporting appellants in Xo, 1 were filed by 
Shad Polier^ Will Maslow and Joseph />, Rohison for the American 
Jewish Congress; by Edwin J. Lukas^ Arnold Forstef\ Arthur Oar- 
field flaySj Frank E\ Kurehen, Leonard Tlaas. Saburo Kido and Theo- 
dore L^eskes for the American Civil Liberties Union ct al,; and by 
John Jjigtcnhcrg and Selma J/, Borehardt for the American Federa- 
tion of Tcachci-s. Briefs of amici curiae snpporting appellants in Xo. 1 
and respondents in Xo. 10 were iiled by Arthur 7, Goldhery and 
Thomas E. Harris for the Congress of Industrial Organi;^ations and 
by Phineas Indritz for the American ^'eterans (.'onnnittee, Tne. 

Mk, Ciiir.r Jus-ncE Wauukx delivered the opinion of the Court, 

These cases come to us from the States of Kansas, South Carolina, 
Virginia, and Delaware, Tlicy arc premised on different facts and 
diirercnt local conditions, but a common legal question justifies their 
consideration together in this consolidated opinion/ 



» 111 tin* Kan<:as casr, Jirown v. Iio(trd of KO'wation, the plaintifTs are Negro diUdren of 
I'li'im-ntarv school age roMdln? In Topoka. They bronjrht tliSs action in the United States 
trlct Court for the Dii?trlct of Kansas to enjoin t-nforeenient of a Kansas statute whirli 
poi'niit^. Imt «loes not requiro. cities of more tlian 15,000 population to maintain separate 
school faclHtit-; forNcsroand \vlnto students. Kan. Gen. Stat $ 72-1724 (1040). Pursuant 
to that aiithorltv. the Topeka Hoard of lC<hieation elected to establish st'^rrejpited elementary 
schools. Otiier p'nblJc sehoo!*< in the eoninuinity. however, arc oi>crate'J on a nonseffrejrated 
hasis. The three-Uid;;c District Court, convened under 28 U.S.r. 5§ '-281 and 2284, found 
that se;;rL'i:ation in public education lias a detrimental effect upon Nejrro oliildren, hut denie<i 
relief on the ground that the Neffro and white schools were subst-*>ntially equal with respeet 
to buildinp>. transportation, curricula, and educational qualifications of tcacliers. OS P. 
Supp. 707. The case is here on direct appeal under 28 t'.S.C. § 1253. 

In the South Carolina case, Itrif/fjs v. Elliott, the plaintiffs are Ne^ro children of both 
elenieutnry ,ind hijrh school ajre re..idinjj in Clarendon County. They broutrht this action In 
the United States DiHtrict Court for the Kastiirn District of South Carolina to enjoin 
enforeenient of provisions In the .state constitution and statutory code which reiiuln- the 
sej:rej:ation of Negroes and white*; in public schools. S.C. Con*;t., Art. XI, 5 7; S,C. Code 
§ 3«77 (1042). The three-judge District Court, eonvened under 28 U.S.C. S§ 2281 and 2284, 
drilled the requested relief. The court found that the Negro schools were Inferior to the white 
schools and ordered the defendants to begin immediately to equalize the facilities, Kut tlie 
court su^t,ihied the validity of tlie contested provisions and denied the plalntifTs adniissinn 
to the white seliools during the equalization program. 08 F. S«pp. 520, This Court vaeat<'d 
the District Court's judgment and remanded the case for tlw» purpose of olitaining the 
court's views on a report filed hy the defendants concerning the progress viade in the 
eqnaliv.atiou program. :M2 (I.S, ;;.*)(). On remand, the District Court fouad that tlie siihst!,Mtbil 
ecpialit,v hr.d been acldeved cveept for buildings and ,hat the defendants were proceeding 
to rectifv this inequality as well, 103 F, Supp. 020, The case is again here on direct nppeal 
under 28 U,S.C, 1253. 

In the Virgi.,' case, DaxUa v, Conittu Stj'iool Itonnl, the plaintiffs are Negro children of 
high school age residing in Prince Edward Comity, They brought this action in the I'nited 
States District Court for the Has tern District of Virginia to enjoin enforcement of provi- 
Mon*5 in tiie state constUrtlon and statutory code which require the segregation of Ncgmes 
and whites in pub,«c schools, Va. Const,, § 140: Va, Code § 22-221 (1050), The tbrec-Jiulge 
District Court, convened under 28 U,S.C. 2281 and 2284, denied the requested relief. The 
court found the Xcgro school inferior in physieal plant, curricula, and transportation, and 
ordered the defendants forthwith to provlne substantially equal eurrietila and transiiortatioii 
and to "proceed wi<h all reasonable diligence and dispatch to remove" the ineouality in 
physical plant. But, as In the South Carolina case, the court sustained the validity of tlio 
contested provisioub and denied tlie idaintiftH admission to the white schools during the 
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In (ach of tlic cases, minoi*s of tlie Negro race, throngli tlieir legal 
re])ix»seiitatives. seek tlie aid of tlie courts in obtainijig admission to the 
public schools of tlieir connnnnity on a nonsegrcirated basis. In each 
instance^ they had beiMi denied adniLssion to sc^hools attended by white 
children under laws requiring or permitting segregation according to 
race. Tln< segregjition was alleged to deprive the plaintiffs of the equal 
])rotection of the laws under the Fourteenth Amendment. In each of 
the cases other than the Delaware case, a three-judge federal district 
couit denied relief to the plaintiffs on the so-called "separate but equal" 
doctrine announced by this (''ouit in P/e-ss)/ v. Ferguson, 163 U.S. 537. 
Under that doctrine, equality of tit?atnient is accoixlcd when the races 
are provided substantially equal facilities, even though these facilities 
be ?e])arate. In the Delaware case, the Supi*eme Court of Delaware 
adhered to that doctrine, but ordered that the plaintiffs l)e admitted to 
the white schools becau.se of their superioritv to the Xegro schools. 

The ])laintiifs contend that segregated public schools arc not ''equal" 
and cannot be nuide "equal." and that hence they are de])rived of the 
equal ])rotection of tlie laws. Hecau.^e of the obvious importance of the 
question presented, the Court took jurisdiction.* Argument was heard 
in the 1052 Terii). and ivargument was heard this Term on cer^^ain 
quest ions propounded by the Cou rt.^ 

Keargument was largely devoted to the circumstances surrounding 
the rtdo])tion of tlie Fourteenth Amendment in 1 SG8. It covered exhaus- 
tively cousidenitioii of the Amendment in Congress, ratification by the 
states, then existing practices in racial segregation, and the views of 
pro])oneiits and opponents of the Amendment. This discussion and our 
own investigation convince us that, although these sources cast sonic 
light, it is not enough to resolve the problem with which we are faced. 
At l)est. they are inconclusive. The most avid proponents of the post- 
War Amendments niidoubtedl}' intended tliein to remove all legal 
distinctions among ''all pei*sons born or naturalized in the U.iited 
States." Their opponent', jnst as certainly, weiv antagoiii.stic to both 
the letter and the spirit of the Anieudments and wished them to have 
the iiio.=it limited effect. What othei-s in Congix»ss and the state legi.sla- 
tuivs had in mind cannot be deteruiiiied with any degree of ceitainty. 

An additional rea.son for the inconclusive nature of the Amendment's 
lii.story. with respect to segregated .schools, is the status of public edu- 



(^»njK»J^zatlo» pro;:rani. lOH R Siipp. .W. Tlie cnse in liere on direct npi>ejil nndpr 2S r.S,C. 

In the Dpl.nvjire case» Ocbhart v. Jicltott, the plnlntiflfis- are Nojrro cliihlron of hoth olemon» 
trir;- .ind lii;:li .<np1iooI affo rosldlnjr in Xow C.i<5tlo County. Thoy brought tliN action In the 
Uclawrirp Conrt of Chnncery to enjoin onforceniout of provisions in the i^tnte constitution 
and statutory code which r en "Ire the sejrrejration of Xejrroes and wiiites in public schools. 
Del. Const,. Art. X. § 2 : Del. Kov. Code $ 20.'?1 (lO.Sd). The CliancpUor jravo jud^niont for 
the plaintiffs and ordered their im media to admission to schools previously nt tended onlv hy 
white children, on the groun<l that the Xojrro school<5 were Inferior with 'respect to teacher 
training, pupil-toachcr ratio, extraciirrlcnlar activitie»«. physical plant, and time and 
di»;t;ini'e involved in travel. fi7 A. 2d 802. The Chancellor also found that Koffroffatlon 
it.self results in an inferior education for Xegro chlhlren (.see note 10. iyifra). but did not 
rest Ins decision on that ground. /</., at 80o The Chancellor's deeree was nmrmed h\ the 
Supreme Court of Delaware, which intimatwl. however, that the defendnnts might he able 
to obtain a modification of the decree after equal izat ion of the Xegro and white schooH 
hud been aceoninlishod. 01 A. 2rt 137. The defendant,**, contending only thnt the I>la» 
ware court»s had erred in onlering the Im Mediate admission of the Xegro plaintiffs- to tlio 
white schools, anplied to this Court for a niorari. The writ was grnnted, .344 U.S. 81>1. 
The plaintiff s'. who were .successful below, did not submit a cross»i>etition. 

?344T\S. 1.141,801. 

3345 U.S. 072. The Attorney General of the United Stntes participated both Terms as 
aynicus curiae. 
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cation at tliat time.* In tlic Soutlu tli« inovement toward f n»e connnoii 
scliools, sui)poite(l by "viUM-al taxation, liad not yet taken liold, Ednca- 
tion of white cliildl'cn Mas largely in the hands of private groui)S. 
Education of Xee:rocs was almost nonexistent, and pi*actically all of 
the race were illiterate. In fact, any education of Xefvpoes was for- 
bidden by law in some state,<. Today, in contrast, many Xe«rroes have 
achiev(Hl oiitstandinjLv success in the arts and sciences as well as in the 
business and ])rofe,-'sional world. It is true that public school education 
at the time of the Aniendn)ent had advanced fui'ther in the Xoith, but 
t!ie elfect of the Amendment on Xoithern States was trenerally ignored 
in tiie congressional debates. Even in the Xorth, the conditions of public 
education did not approximate those existing today. The curriculum 
was usually rudimentary: ungraded schools wei*e connnon in rural 
areas: the school term was but three months a year in many states: and 
compulsoiT school attendant; was virtually unknown. As a couse- 
([uence, it is not surprising that there should'he so little in the historv 
of the Fourteenth Amemlment relating to its intended eliect on public 
education. 

In the fii-st cases in this Court construing the Fourteenth Vmend- 
ment, decided shortly after its adoption, the Court interpreted it as 
])roscribi]ig all state-ini])osod discriminations against the Xegro race.^ 
The doctrine of '*se|)arate but equal" did not- make its api)eai*ance in 
this Court until 1800 in the case of /Vm// v, FcvgmoiK supra, involvinj? 
not education but transi)oWation.'' American courts have since labored 
with the doctrine for over half a centurv. In this Court, thei'e have 
been six cases iiivolving the ^\^ eparate but equar' doctrine in the Held 
of ])ublic education,' In GximTifiug v. County Uoanl of Juh/ra/w/K IT.") 
r. S, 528, and {7o))f/ hum v, lUve, 275 U,*S. 78, tlie validity of the 

M'or a srcncna stiMly of the dovolopniont of x>\\\\\\v o-lncation prior to tlio .\mciulm«Mn. 
<;po liuttv jiiul Cmnln. A instt)r>' of IM neat ion in American CnUurc (1.153) V{<. \ II ■ Cnh- 
borloy, rnl»lic I-Mnoation in tlio Vnltod St:itos nO.'M o<l.>. cc. II-XII. Soliool inaotiocs nir- 
ront at tho time of tlio a<loptlon of tlJO KojirtK-utli AnKMnlmcnt are (Icsoribotl in Hntts and 
Cronnn at 2r»n-275 : CuIOhtIov. supnt, at SSS-'Uin. : Kniclit. Pnlillr Edii- 

ration in llie Soudi iUVl'l). or. VHI. IX. Sco al^o H. V.s, Doc, No lUo. 41st (Vuiu' "(I Scs" 
nSil). AUlJon^li tl;o <lcinan<l for froo pnbJic sclmols followoa snl)stantlan\- the same 
pattern in hotli tl»e >orth and tlie Sonth. tlio (icvolopniont in tlio Sont'.i <lia not iK-in to 
yain nunncntnm nntil a})ont JSHO. sonic twentv ycais after tliat in tlio North. Tho roa^^ons 
for tho j^oinowhat slower dovcJopmont in tlio Bonth (c.//., tho rnral character of tho South 
and the allTorcnt rejrionnt attitudes toward state asslstanco) are well ♦vpl.iinod in Ciihber' 
ley. suiiin Hi 408-423. In the oonntrv a<j a whole. Init partienlarly in the South, tho War 
\irttially stopped all profrross in puldie odncatlon. hi, at 427-42S. Tlio low statns of No-ro 
education in all Sections of tho country, both »>efore and ininiodiatolv after the War." is 
Voo'^i'l- Jil^^^V;'*^- •^,nist/)ry of I'Vccdoni of T^-aohinj; in American S'chooN (1041 >. 112- 
l^ ^il\r.^' ^^^^^^^ attendance Jaws were not freiicrally adopted until after 

the ra tinea tion of the Fourteenth Amendment, and it was not nntil mi 8 that «noh laws 
^^^•ro m force ni all the states. Cubborlcy, »upra, at .TO- 505, 

QnV*^^^"''ono''"/(2'c'^^ ^^-"^2 (187.3) : Siramlcr v. West Vhujimr, 100 V.H 

«>(|. {..{()< —oOo (li>SO) I' 

-It ordains that no State Miall deprive any i)orson of life, libortv. or propertv without 
(liie process "f'l'jw. or deny to any person within its jurisdiction the cfpial protection ot the 
la\\>. What is this but doclarinjr that the law in the States shall be the snnio for tho black 
as for the white; that all persons, whether eolored or white. <<hall strand cqnal before the 
•'^"^ • IV T*-*^**'! nie colorea race, for whoso prot^'ction the amenrlnicnt 
\\ns i)lnja il.v (lesiynod that no diserinilnation shall be made at'ainst them hy law bccain-e 
oi their color? aiio words of the amendment, it i<? trne, are proliibitorv. bnt tliov contain a 
noce^sjir.v iinplij-ation of a positive immnnitv. or ripht. most valnable to the eolored rac<* — 
the iiiihi to e.\cnn)ti(»ii from unfriendly leslslation ajrainst tlicm distinctivdv as colored- 




/ic-M'.^ ^PPiir**?"?* originated in Rohcrtfi v. Cit!/ of Boston, nO Mass. 108 20(1 

fV.nl apainst attack as bcinp violative of a stale constitii- 
\ . ?^ffVQ- ^;n;iality. Sc jrrojration in B(K<^ton nnblie schools was eliniinatod in ISn.-i. 
;Vn .^T' / ? « ^' 2'*"* 9.". clsc\vherc in the >ortli segregation in public education ha<? 

poisistcd In s-omo eominun ties antil recent years. It is apparent that such scj:rei:ation has 
Ion;. iMTn a nationwide problem, not merclv one of sectionnl con ^.i^i 
• be*> ai-o licrca College v. Kentucky, 211 U.S 45 (190S) 



0 



doctrine itself was not challenired.^ In more recent cases, all on the 
«:ni(liiatc school level, inequality was found in that specific IxMielits 
ejijoyed by white students were denied to Xcirro students of the same 
educational (jualifications. Mif^iour} eo) reL, Gaines v. Canada^ 305 U. S 
:)3T: ^"^ipKcl V. Oklahoma 332 V, S. 031; Sxocati v. Painter, 339 U.S. 
020: McLauvin v. Oklahoma State Regent.s. 339 U. S. 03T. In none of 
(he.se cases was it necessary to re-cxaniinc the doctrine to ijrant relief 
to the Xegr»'^ plaintilF. And in Sxreatt v. Painter^ supra, the Court 
expressly resorved decision on the (uiestion whether Ples.sj/ v. Fergu- 
son should be held inapplicable to puolic education. 

In the instant ciu^s, that question is directly presented. Here, unlike 
Sweatt V. Painter, there are fin(lin<i:s below tliat the Neirro and white 
schools involved have l)oeu equalized, or are l)eiu<if equalimi, with 
respect to bu'ldin^rs, curricula, qualifications and salaries of teachers, 
and other *'tau<rii)lo'* factors.-^ Our decision, therefore, cannot turn on 
merely a comparison of those tauirible factors in tiu* Xcirro and white 
schools involved in each of the cases. We must look in.^tead to the ejl'ect 
of se<rre^'ali()n itself on public e(luca(i()n. 

In appronchin<r this problem, we cannot (urn the clock back to 1808 
when the Auieiubuent was adopted, or even to 1800 when Plesisy v. 
Ferf/UJson was written. We must consider public education in the li^rht 
of its full development and its pre,«^ont place iu American life throuirh- 
out the Xation. Only in this way can it be determined if se.irrc<ra(ion in 
|)ul)lic >chools deprives these plaintill's of (he equal protection of the 
laws. 

Ttjday, education is perhaps the most im])ortaut function of state 
and local ^overmueufs. Compulsory school attendance laws and the 
<rreat expenditures for education both dcMuoustrate our recoirnition of 
the importance of education to our democratic society. It is required \n 
the performance of our most basic public responsibilities, even service 
In the anued foive.^. It is the very foundation of irood citi/.eushij>. To- 
day it is a principal iustnnneut iu awakeniuir the child to cultural 
values, in preparing him for later professional traiuinir, and in helpiuir 
him to adjust normally to his environment. lii the.^e days, it is doubt- 
ful that any child may reasonably be cxpectcti to succeed in life if he 
is denied thV opportunity of an education. Such an opportunity, where 
the state has undertaken to provide it, is a ri^ht which nmst be made 
available to all on equal terms. 

We come then to the question pivs(»nted : Does se<>:re<ratiou of chil- 
dren iu ])nblic schools solely on the basis of race even thoupfh the phys- 
ical facilities and otlier Hau'rible/' factors may nc equal, deprive the 
childi'en of the minority <rroup of equal educational opportunities? 
We believe that it does. 



f III tlu» Citmming case, XoiUTO taxpayors sousht an injunction rpqnlrinff tlio dofonilant 
<fhn(>I l>n;)nl to di^cniitiinu' tlio oporatlon of a lilch <oliool for whito chlMron nntll tlio 
hoard rcsiniipd oporation of a lilsli soliool for NVsro chlMn'n. Slnllarly, in tlio Oottff Lmn 
('a^o. tlio ulnlntirr. a oliild of Chinese descent, eontondod only tliat ^tato antlioriUo.<! had 
mlsappliod tin* doctiino by classifying hini with Negro children and rwniirinf,' hini to attend 
a Xecrro '«chool. 

*In iho Kans.»< o:k<jo. tlio conrt holow found snb>tantlal onn.aUty as lo all suHi faotor?? 
OS I'\ Snpp. 707. 708. In the South Carolina case, the conrt holow fonnd that the defend- 
ant^< \\oro prooeodinj: "promptly .md in good fnith to comply with the ooiirt's decree." W\ 
P. Siipp. 020. 021. In the Virginia case, the conrt holow notcil that the oQuallzation pronrrani 
wa<^ already "afoot and profrres<Jlns'* (10.1 F. Snpp. 3.17. .141) : .<iince then. \vc have hoen 
advi-^od. in the Virginia .Vttorney General's hriof on rearginnent. that the program 
now l»oen completed. In the Doliware ca'^e, the C(nirt below ^hnllarlv noted that the state's 
equalization prograui \va< veli under way, 01 .\. 2d i:i7» 140. 
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luSwcftft V. Puhdvi\ .supra, in (iiidiii*: tliiit a sc!i:r(»<rjit<?(l law scIkk)! 
for Nc<rioo.s coul(l not j^iovido tliPMi equal educational oi)i)()rtunitics. 
tliis Couit ivliiKl in lar<r(» pnit on -thosi* (jnalitios which arc inca])ablc 
of ohjmive nicasnmncnt. hut wliich uniku tor *rivatiicss in :i law 
school. " In .VcL^iffrh) v. (Jkhihom<f ^^fate Kef/enf.s. .supra, the Court, 
in rccjnirin^r tlnit a Nc<ri'o admitted to u wliite ^rnHmatc school he 
(rented like all other students. a<raiu resorted to lnt;ni<;ible consideni- 
tions: . . his ability to study, to eu*ra^rc in discussions and excliauge 
views with other student.s, aiid. in <rcMu»ral, to learn his ])rofession." 
Such cousidenitionsanply witli added force to children in irnide and 
hi<rh schools. To st^panite them from others of similar a*rc aiid (jualili- 
cations solely becan.se of tiieir nu'c <reneratcs a feelin^r of inferiority as 
to (heir. status in the counnnnity that-nmv ailect their.heartsand minds 
in a way unlikelv ever to he n'ndoiu*. T\w elfect of this sei)aiatiou on 
their e(hicational 0])i)ortmiities was well .stated hv a lindiuir in the 
Ivansjis case by a court which n( ertheless'felt 'conii)elled to rule 
ajrainst the Xepo plaintiffs: 

**Se<rre<i:ation of white and colored children in jmhlic ."Schools 
has a detriniental ell'ect ui)on the colored children. The ini])act 
is<rreater when it has the sanction of the law; for the jxdicv of 
seimratin*: the races is usually intcr])reted as denoting the in- 
feriority of the Xejrro jLnou]).' A sense of iuferioritv alVocts the 
motivation of a child to learn. Se<i:repcation with the sanction of 
law, therefore, has a tendency to [relardl the educational and 
mental developnuMit of N(»irro children and to deprive them of 
some of the benefits they would receive in a racial] Iv] inteirrntocj 
scliool system.'* «o • 
\yhatever may have been the extent of i)sycholo*rical kuowledjre at the 
time of PIrm/ y. Fer<pmm. this rmdin<r 'is amply sni)ported bv nuxl- 
ern authority." Any lan<ruagc in Plemj v. Ferffuson eontrarv'to this 
findiufr is rejected. 

AVe conclude that in the field of ])ul)lic education the drctrino of 
••separate but equal" has no place. Separate educational facilities 
are inherently nsiequal. Theivfore, we hold that the plaiutiU's and 
others .similarly situated for whom the actions have l)een bron^rltt are, 
• by reason of the sefrrepation complained of, dei)rived of the crjual 
protection of the laws puaranteed by the Fourteenth AiMcudment. 
This disposition makes unnecessary any discu.ssion whether such .-eirre- 
«/ation also violates the Due Jewess Clau.^^e of the Fourteenth 
Amendment.'^ 

Because these are cla.ss actions, I)eoause of the wide applicability of 
this deci.sion. and because of the ^neat variety of local condition^-.' the 
fonnulation of doci-ces in these cases i)re.sents'pmblenis of cou.^idernble 

ijIniUnr nnUInt: was niaUo In tlio Dol warp caso: I conclnUi* from tlii» tostimonv tliat 
ill <;nr DHawn re society. Srato-lnamspd si>;rn'catIon In (><liication itnolf ro<iiUs la tlip'NpLTo 
fill Hi roil, as a olasR. melvlntr odiicatlonal onport unities which an- siih«*tantlanv Inferior 
to tliosp arallable to wUlte^ ohildron othorwlw^ slnillarlly situated." 87 A.2d .<5n2. snr, 

V' Prejiidlc'e and Dli^crlnilnatlon on Personalltv n«.veIoi«u>»nt 

Olldoentiirv Uhlte Hous<> Conference on Children and Youth. lf»r»0>*: WItmer and 
Ko Iiisky iVrsonaUty In the Making (10.12). c. VI: Deutschor ami Clieln. The Psvcho- 
W.^ili o??^^in^io?"^?Sf^ -^.^K"^?^^*^":, A Survey of Social Science OMnlan. 20 J. 
r.^J,m,L?"^^'. y^^^U JJ'I P»r<?J'oloffioal Effects of Seffn^citlon fnder 

Conditions o. Eqiial Facilities?, 3 Int. J. Opinion and Attitude Kes. 220 ri040) : Unimeld 
Ldiioatlonal Costs. In Discrimination and XatlonnI Welfare CMacIver hK 1040) 44-48' 
!\mori«;nD^^^ ^^^^^^ (1040). C74-CS1. And see peneraUy Mvrdal. An 

"See lioUUig v. Sharpe, po»t, p. 407. ooncerninc the Duo Process Clause of the Klfth 
Amendment. 



complexity. On reargunicnt, the coii^^ultM^atioii of appropriate ivlicf 
f \yas lU'cessarily siihonliiialeil to IIk» j)riiii:irv (piosi ion—the ronMitu- 

tionality of so^re^ition in puhlie edurntioiu We have now announced 
^ that Mieh si»«rri»«jation is a denial of the ecpia] proteeiton of riie laws 

In order tlnit we may ha^e the full as^istal^ee of the parlies in forinn- 
hitin«r derives, the <'as(»s will Ih» iwstoreci to the d(K'ket, and the panies 
are re(ine.s1ed to present fnrtlier arirument on (^>uesUons \ w 
j)revi »nsly propounded by the (Vrnrt fen- the rear*rnment this Tenii,*''* 
The Attorney Cieneral of the Tinted States is a«::iin invited to par- 
ticipate. The Attorneys (ienvral of the <tntes recpiirinjr or permittinjr 
se*rre*rali()ii in pnhlie education will also be permitted to appear as 
*nmri riirtae npon re<piest to do so by September 15, HKVL and snb- 
mission of briefs by October 1. 1!M4.*» " 

// IK, so ordered. 



>^"4. AKsiiniln;: It Ix (U'cldol tlnit hocro;;atloii In public )(dHM)ls vlvthiti'S x\w lM»urtmifli 

AllH'lhlllM*Ut 

would n ilrcreo neccssniily follow provldlnt; that, wltliin tlii> limits r^ct l»v mirniin 
;r<*»{;rnplnc scliool dUtrtctltii;. Nt'Kro chnOmi hIiouM forthwith 1m> nilniitttt) to sciiooix 
of thi'Ir choic*', or 

"ih) jiitiy this Court, in t!io cx<Tci*54* of it*; oqulty jv»'Vi'rh\ prrniit nu offi»otivo ):r:Hlnal 
udjustuirut to h^ * rouftht nimnt from oxisthm sr^rcitaKMl h.vstouih to a ;tytit<nu not lK)ho«l 
on color illstinctloiis? 

"n. On tho assumption ou which nui'stioiiK 4(a) and ih\ an* hasrd. ami axhumSu}? 
fnrtliiT tliat thii^ Court will cxcrctsi' itit iH|uity ihhv<ts to thi' Hid dcsrrllu-d in qiK'stlou 

"(a) hliould thtsCimrt fonuulato dotailnl di^crors in thm' *nii5<»s : 
•*(»#) if ho. what apccJllc iiwues should th^' d«*crf<'S roavh : 

"(c) should thiN Court ai»|ioint a spMal nuihtrr to hear «'i-id«'nn* with a vlt'w to n'o<m»* 
nuMKliu}; hjH'citlc t<Tms for su<*h d«»cn'*'>{ ; 

"(if) Should tlilR Court n^mand to the courts of ilrst Instauco with dlrcctlous to 
frnnr dccrep« In thefe cases, nml )f so what ccutTnl dlrrctlons should the dorrws of this 
(*oiirt iuoludo and what pr4»Cf*dures should the courts of first lnstauc<* follow in arriving? 
ut ihi* siiociftc terms of more detallMl decrees?" 

>• ,See ItUle 42, Itevlsed Kules of thi^ Court (effective July 1, l«n4 ), 



IU)LLIN(; KI M., r. SIIAiU'E tn-M.. 
CKirnoK.Mti TO riii: i Nirr.i) .sr.\rt:s vovirr or .\i'it..\i.s kou i iii: Disriticr .)r 

<(H.I MI!I.\ ClIiCl IT 

X().S. Ai-friicd Dwcinhi'i- 10-11. IDW.— IJ(.iii.riu.c! Dccciiibor^-!) m:] — 
Docidcd Mii.v 17, 3954. " " 

f^ryn/r E. V lUnje. nij.l .lunu: M. .\„J>rh. ./,-. -.xvpuoi] the cause for 
l)i'ti i()iu.i.s oil tilt" ()! ifriii:iliirf.niiiiL'iit au(loiitlu>iciii-.riiiiu.iit."\VitlHlii'iii 
0.1 the briefs ^^■„v (;,-^,ror .V. .fohmo,, ai.,1 llovhai 0. ./r. C'.arlcs 
" ;;'7'""''' f "f."''^ <>» f'"' l»'H>f oi\ the rt'nrfrimicnt. 

J/i/foi, /}. /ior»W!inr<nm[ (1„. i-aus,. f,,;- rcspoiKloiits on (ho ori.riiml 
urfriiiiicMit «ii(l on tlio rcar-nnuMit. With l.ini on the briefs were Vcnwn 
/., II<A/. Ch('x/('r II. (,rii,, and Li,ii,.n, .J. V,mioa<l. 

Ws siH-cial leave ()f Court. .\Mv.,t Attorney, Oeiicivl n<mhm 
iirfriicd the «iiise on t le reaiiruiueut for tlie Unite'd States, as amicm 
■rur<ae, iii™ reveiwil. A\ ,Mi jii.n on the brief were .-Wornr-r (icvctoJ 
hrouucll. riuln, hi,,,,,,,. Lvo„ l Unan. WiWa,,, ./. hn„ok and 
jf''!/<Me>>n hchorh .lame, P. Me(i,nurr,j, then Attoriiev General, and 
llnhp hhrum filed a brief on tlio ori^jinal arguiueut for the United 
otatos, as (nmnts cui-itic. nrf.'iii<? revei'sal. 

'•''/•';'/• simpoitiii- petitioncis; were filed by ,<^. 
If oli.r Sh„w. Smifonl If. Iloh and Samuel I}. Crmuo,- for the Aineri- 
eaii (onneil on Iliiman Iji^rhts H al.: by .loh, Lh,tnv. and Seh,u, 
jy. l>o,^'-J,,nf Un- tlie Aineii<aii Kedoration of Teachei-s: and bv 

m"'";^'. ' T -^'"i''"''""'' Veterans Coiniiiittoe. Tiie. 

^ •Irsi'ici: "\V.\i!i!i;.v dcliviMed the opinion of the Ooiiit. 
IIS ease .•halleiifres tlie validity of sc-friv-ation in tin- public ^.-Iiools 

0 the I)ist net of ( oinnibia. I be petit nniei-s. minors of the Xem-o i-aee 
alK'fre thai si.eh se-refratioii deprives theiii of ,lne pro<-e.<^sof law under 
tlie iMft 1 Anienduient. lliey were refused admission to a i)iiblie .'school 
atteiulecl !)v white ehildreu solely because of tbeir ri! -e. Tbev soiiHit 
the aid ()f the Di.striet Court f„r the District of (\)liiiubia ii. .;:■!» a iiini.' 
adnussioii. 1 hat court dismissed their complaint. The Coiirr .naiKeli 
a \M it of ceriiorari before judjrment in the Court of Appeals because 

01 I he iiiiportaiicc of tlie const it iitioiial (|iiesti()ii presented. ;it4 I ".8. 

Wo li:ivo this (lav lic^ld (lia( tlio K(|unl rrotoctioii Clauso of the 
hourtooiith Amonchnont piohihiis the shitos fmiii inahitai!!i!i«r niciallv 
?(;?rri;-a(o(l pnhlicsohools.' Tho li-nl pmhlein hi the District of Coluin- 
bia IS jioniowhat dilloioiit. howovor, Tho FiftJi Aincudiuont. which 
IS applicable i!i tho District of Columbia* doos not contain nw ^^qnal 
protect ion clause as does the Fonrtooiith Ainendinont whicli applies 
only to the states. Rnt the concepts of eqnal protection and due process, 
both stennmiig from our Aiiierican ideal of fairness, are not niutnally 

* Jtrowtt V. Hoard of Education, anU, p. 4 S3. 
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exclusivp. The ".'qiiiil pioteetioii of tlic'laws" is a nioi-c explicit sifc- 
.^niuid «)t proliii)itetl unfniriii's.s tlmii "due process of l:nv." jiiid. tliere- 
foic. wo do not imply tiiat tiie two nre nhvavs iiitcrciiiin«reai)lc piinises 
Hut. as tins Court has recognized, discrimination mav to so uiiiustifi- 
ahli- as to be violative of (luc process.= 

Classifications Ivtsi-d solely upon race must be scrutiniml with par- 
ticular suic« th-\ arc contrary to our traditions and Iicncc eon- 
stitntionally suspect/ .Vs long ago as 1896, this Court declared the 
principle "thar the Constitution of the United States, in its Dn-scnt 
form, forbids, so far as civil and politinil riiihts are .^mcerned di*- 
cnmmation by the (Jcnci-:il Government. or"'bv the States, a-minst 
any citizen bsca-rc of his race."* And m Buchanan v. TTar/cv, 245 
I CO. the Court held that a statute which limited the ri-dit of a 
l)roi)eity owner to convey his property to a person of another race was, 
as au miicasonable discrimiiialion. a denial of due proce.=sof lau- 

Altliou<rh the Court has not assumed to define "Hbcrtv" with inv 
irreat precision, that term is not confined to mere freedom' from bodilv 
restniint. Liberty under law e.\tends to the full nmge of conduct which 
tno individual is fiee to i)ui-sue,and it cannot be restricted e.xcept for a 
proper .irovernmeiital objective. Segregation in public e<hication is not 
rea.-onabiy related to any proper governmental objective, and thus it 
Miiposei? on Xegro children of the District of Columbia a burden 
tliat constitutes an arbitrary deprivation of the;:- liberty in violation 
of the Due Process Clause. 

In vi. v.- of onr decision that the Constitnti.)n prohibit.-; the «tate.? 
from inaintantii.g racially segregated public .schools, it would be nn- 
tbinl;ablcthat the same Con.«titution would impose a lesser dutv on the 
.•cderal Government.' "We hold that racial .«egre«r.ition in th("' pui)lic 
scliools of the District of Columbia is a denial of tlTe due pro-ess of law 
guaranteed by the Fifth Amcndincnt to the Constitution. 

I-or the reasons .set out in /imicn v. /Joanl of Educutloi,. this ca.^e 
will be restored to the docket for rearirnnient on Question-: 4 and -5 
prcviously propounded by the Court o4n r.S. S72. 
/ 1 is so on/erf tf. 

^tl^al^t^u^Sllli^o'i^^i^^^ 30G 1, 13-14: 

8U JOO.'""'''*" ^^'^^ Hirnhayashi v. UniM StatC9, 320 U.S. 
vk'Ti2"l^^ ^•'>«'''^'f'<^«f Xo^Jninc R. Co., ::-3 

■• Cf. 7/«i f/ V. Uodtjc, 324 U.S. 2. 



onOBKK TERM, ior.4 

BkOW X KT V. HOARDOF EdLXATIOX 
or TOPKKA KTAU 

NO, 1 Ai»PK.\I* KUOH THE CXITKI) STATKS DISTKICr COVlir VOll TIIK DlirrKKT 

OK KANSAS.* 

Rear«nic<l on the question of relief April 11-14. 1055.— Opijiion mid 
judgments announred May U).):'). 

1. Rarinl (H.^rimination in public e<lueation is unconstitutio!iaL 347 

r.y. 4S:*».. 497, and all provi-sions of federal, state or IcK-nl law 
rcrfuiring or pcnnittiii«r such discriniination nnist vieUl to this 
pruicipIe,P,298, 

2. Tlie jndgnients l>eIo\v (e.xcept that in the Dehuvnre c-ase) are re- 

versed and the cu.ses :ire aMuauded to the District Courts to take 
such pro<-ce<lin«rs:ind enter.<uch orders and decrees consi.*^tent with 
this opinion us ai-c necess;iry and proper to admit tlie parties to 
these cases to public schools on a nu-ially nojuliscriniinatorv basis 
with all flelil>enitc.spced. !*♦ :^0L 

(:i) School authorities have the primary responsibilitv for 
chiciclating, assessing and sol vin<r the varie<l focal school problems 
which may requi re .solution in fully implementing the iroverning 
constitutional principles. l\ 20SL 

(b) Couits will have to consider whetlier the action of school 
authorities constitutes <rood faith implementation of tlic govern- 
ing constitutional principles, P.299. 

(c) Because of their proximity to local conditions and the pos- 
sible nee<l for further hearings, the couits which originally heard 
tlu-se cases can best perform tliis judicial appniisiil. P. 299*! 

(d) In fixshioning and etTeotuating the decrees, the courts will 
be guided by equitable principles— charactcrize<i by a pnictical 
flexibility in shaping remedies and a facility for adjusting and 
reconciling public and private nee<ls. P. 300. 

(c) At stake is tlie personal interc-st of the phiintifTs in admission 
to public schools as soon as pnicticable on a nondiscriiniiiaton' basis. 
P, r.oo. 

(f) Couits of c(^uity may properly t^ikc into account the public 
iiitei-est in tlic elimination in a systematic and effective manner of a 
variety of obstacles in making tlicVnmsition to school systems oi)cnitod 



HNtrlct Cniirt for th»« Kistern District of South Cn roll nn : Xo. 3. JJnris ct nl. v. Conntu 
^I2V^ F^^S^^ Countii, Virginia, ct /i/., on annen! from thi» Inlti-.l 
Statwi District Coiirt for the Ristern Di.^trict of Virjnnia: Xo. 4. noUinQ rt nl v. Shttrnr 
rt nl.. on mtiomri to the UnitMl States Court of Apponis for the District of Coliimhin Clr- 
ctilt : nnd No. 5, GebMrt tt ah v. Betton ct al, on certiorari to the Supreme Court of Deln- 
wnre. 

(10) 
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in ueeorclunec with the constitutional principles onunciated in :547 
r.S. 48:5^ 4i)7: but the vitality of these constitutional principles cannot 
he allowed to yield simply l>ecause of disasrrcenient with them. P. ;W0. 

(ir) Wliile )rivinir weight to these piil)lic and private considera- 
tions, the courts will require that the defendants make a prouiijt 
and ivasonahle sfciit toward full compliance with the nilinir of this 
Couit. P. m 

(h) Once such a start has been made, the courts may find that 
additional tiine*is necessan* to carry out the ruling in an effective 
manner. P. :>00. 

(i) The burden rests on the defendants to establish that additional 
time is necessary in the public interest and is consistent with good 
faith compliance at the eiirliest practicable date. P. 300. 

(j) The courts may consider problems related to administration^ 
nrising from the physical condiiton of the school plants, the school 
tnuis|>oi-tat5on system, personnel, revision of school districts and 
attendance areas into compact units to achieve a system of deter- 
mining admission to the public schools on a nonnicial basis, and re- 
vision of local laws and regulations \vhi<'h may be necess;irv hi solving 
the forcgoing pro!)lems. Pp.^OO-^-'^^ 

(k) The courts will also c- ...-tuer the adequacy of any plans the 
defendants may propose to meet tliese problems and to effectuate a 
tninsition to n racially noiuliscriniinaton* school system. P. 

(1) During the period of transition, tfie courts will retain juris- 
diction of those cases. P. 301. 

o. The judirment in llie Dehi waiv case, ordering the iuunediate adnus- 
sion of rile plaintiffs to schools pivviougly attejulod only by white 
children, is aflirmcd on the b:isis of the principles stated by this 
roitit in its oninion. 'M7 r.S. -IS:;: Imt tlie case is remanded to 
the Supivnio Court of Delaware for such further proci-edings as 
that Coui-t mav deem noce.<sarv in the lii^lit of this opinion. I^. 
301. 

i)S F. Supp. 71)7, lo;; .Supp. :*i>0. lt>3 F. Supp. 3:i7 and judgment 

in \o. 4. i-eversed and ivmaiHle l. 
01 A. 2d 137, affirmed and ixunandod. 

CniinsW fur I*;irtu-s. 3I!> l\S>. 

Roherl L, Carter argued the ciiuse for api)elhints in No. 1. Spoffs- 
it'ooff ir. Rohimon, ///, argued the causes for appellants in Xos. 2 and 
3., Grorffe /:*. C. Ilayc^t and Jrfme.9 J/. Xahrif^Jr. argued the cause for 
petitioners in Xo. 4. Louis Redding argued the cause for respond- 
ents in Xo. 5. Thnrgood Manhall argued the causes for appellants in 
Xos. 1, 2 and 3, petitioners in Xo. 4 and respondents in Xo. 5. 
. On the briefs were TIarold Boxdware^ Robert L. Carter, Jaek Green- 
berg^ Oliver IF. IlilL Thttrgood MarshalL Louis Lj, Redding. Spotty- 
wood ir. Robinson, III. Charlea S. Seott. William T. Coleman. Jr.. 
Charles T, Duncan. George E. C. Hayes! I^oren Miller. William R. 
Ming. Jr.. Constanee Baker Motley. James M. Nabrit^ Jr.. Lauis IL 
Poliak and Frank D. Reeves for appellants in Xos. 1. 2 and 3 and 
respondents in No, 6: and George E. C. Hayes. James M. Nabrit^ Jr.. 
George M. Johnson. Charles W. Quirky Herbert 0. Reid^ Thurgood 
Marshall and Robert L. Carter for petitioners in No. 4, 
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Harold R. Fatze)\ Attorney Gencnil of Kansns. arinied tlic cause 
foi* api)ellecs in No. 1. Witli him on tlie brief was Paxil E, Wilson. 
.\5sistant Attorney General. Peter F. Caldwell filed a brief for the 



S. E. Rogers and Rohert McO. Figg. Jn argiied tlie cause and filed 
a brief for appellees in No. 2. 

J, Lindsay Almond, Jr., Attorney General of Virginia, and Arolii- 
hald G: Roherston arfrucd the cause for appellees in Xo. 3. With them 
on the brief were Henry T. Wiekham, Special Assist.int to the Attor- 
ney General, Jvsthi Moore. John ^Y. Rich/ and T. Jmthi Moore. 
Jr. 

Mil ton D. Korman ar^rned the cause for respondents in No. 4. AVith 
hnn on the brief were Vernon E. West, Chester II. Gray and Lyman 
J. Umstead. 

Couii.scl f(n- Parties. 

Jo-^cph Donald Crarrn. Attorney General of Delawai-e. arirued the 
canse for pet itionoi-s in No. 5. On the brief were //. Albert Young, then 
Attorney (General, Clarenoe W. Taylor. Depiitv Attornev General, and 
Andmr />. Chri.sfic. Special Deputy to the Attornev General. 

In response to the Court's invitation. T.S. 48o."4n.'',-4nf;, Soliritor 
General ^ohpfoff participated in the oral aranment foi i,!:- Vi\\h\\ 
St^ite.s. With him on the brief were Attornei/ General Uroan^elL As'.<!:if> 
iint Attorney General Rankin. Philip Etman. Ralph S. Spritzer and 
^[lan X. Rosrnfhal. 

By invitation of the Conrt. :U7 U.S. 48:*, 490. the follow inir State 
ollicials presented their views orally w^omiri enriffp: Thomas J. Frrntn/. 
Attorney General of Arkansas, with whom on the brief \vm James- A. 
Sloan. Assistant. Attorney General, and Richard U. MvCulloeh. Sue- 
cial Assistant Attorney Gen-ral. Riehnvd W. Krrin. Attorney Genei'al 
of Florida, and Ralph E. Odxnn. Assistant Attornev Genenil. both of 
whom wei-o also on a brief. C. Ferdinand St/hrrt. Attornev General of 
^FaryhuKl with whom on the brief were Kda^ard D. E. Rollins. tlm\ 
Attorney General. W. Giles Parker. Assistant Attornev Geiierah and 
James II. Xorris, Jr., Special Assistant Attornev General. /. Urrrrh/ 
Lnke. Assistant Attornev General of North Carolina, with whom oli 
the brief were Ilarry MeMxdlan. Attorney General, and T. Wade /h a- 
fan. Ralph Moody and Claude L. Lore. Assistant .Vttornevs General. 
Mae Q. Willianuson, Attorney General of Oklahoma, whoalso filed a 
hvjof. John Ren Shcpperd, Attorney General of Texas, and /larnell 
n aldrep. Assistant Attorney Genenih with whom on the brief were 
//;//// E. Lee. J. A. Amis. Jr.. L. P. LoVar. J. Fred Jones. John Daren- 
port. John Reeves and Will Dads. 

Ph 7neas Indritz filed a brief for the American Veterans Committee 
Inc.. as amicus curiae. 



yUi. CiiiKK JrsTKT Wakkkn- delivered the opinion of the Conrt. 

These cases were decided on May 17, 10o4. The opinions of that date.> 
(icchirmo: the fnndainental j)rincip]e that racial discrimination in pnh- 
lie (^hication is unconstitntional, are incoiporated herein bv reference. 



» 347 U.S. 4S.^ : 347 U.S. 107. 




Opinion of the Court. 



319 U.S. 
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All provi.sions of federal, state, or local law re(iiiirin<r or periniUin^r 
such distriiuination must yield to tliis principle. There remains for 
fonsiderat ion the manner in which relief is to be accorded. 

Because these cases arose under diflerent local conditions and their 
disposition will involve a variety of local problems, we recpiestcd 
further ar<runient. on the question of relief.- In view of the nationwide 
inii)ortance of the decision^ we invited the Attorney General of tlie 
United States and the Attorneys General of all states rcquirinjr or [>er- 
mitting racial discrimination in public education to present their views 
on that question. The parties, the United states, and the States of 
Florida. Xoith Camlina, Arkansas, Oklahoma, :Maryland, and Texas 
lilcd briefs and participated in the oral argument. 

These presentations were informative and helpful to the Couit in 
its consideration of the complexities arising from the transition to a 
system of public education freed of racial discrimination. The pivs- 
entations also demonstrated that substantial steps to eliminate racial 
discrimination in public schools have already been taken, not only in 
some of the communities in which these cases arose, but in some 
of the states appearing as ainici curiae, and in other states as well. 
Substantial proirress has been made in the District of Cohunbia and 
ill the conuuunities in Kansas and Delaware involved in this litiiration. 
The defendants in the cases coming to ns from South Caroliiia and 
Virginia are awaiting the decision of this Court concerJiiug ivlief. 

Full implementation of these constitutional prijiciples mav require 
solution of varied local school problems. School authorities have the 
primary responsibility for elucidating, assesshig, and solving these 
problems; courts will have to consider \vhether the action of school 
authorities constitutes good faith implementation of the governing 
constitutional principles. Because of their proximity to local condi- 
tions and the possible need for further hearings, the courts which orig- 
inally heard these cases can best perform this judicial appraisal. Ac- 
cordingly, we believe it appropriate to remand the cases to those 
courts.^ 

In fashioning and cflectuatiuir the decrees, the courts will be guided 
by equitable principles. Traditionally, equitv has been characterized 
by a pi-actical flexibility in shaping its' remedies * and by a facility for 
adjusting and reconciling public and pri. nte needs.' These cases call 

- iMirtlior .irA'unient was requested on tlie foUowInu' nMeJ!^lo»^, W U.S. 4S:{ 40r,-4na 
II. iin'vhui^Iy propomidcd by the Court : 

Xmrmfment"'*"^' *^ sledded that segregation in pnbMc schools Violatts: the roiirti-enth 

"(a) wonUl a deerpo nece^f-arlly follow providinj; that, within the liinU<i set hv normal 
ffeojrrajdilc s^chool dNtrietiiig, Negro cliildren should forthwith he n(hnitted to sbhools of 
their choice, or 

•;(b) may this Court in the eNercise of its equity powers, permit an onVctive trradnni 
adjns.tn:eut to bo brouj:l>t nbout from e.N'isting segregated .systeni.s to a sv^tenl not l»jiMd 
on <'oii»r ili^tinet ions 

fi J«<Minihtion on which quesMons4(a) and (h) are based, and assnnilni: further 

that this Court will everelse its equity powers to the end dej^eribed in (nle^t5on 4(6). 

-jrt) sjionbl thisCourt fonnu late detailed decrees in t^^o^e east.< : 

• ih) If so. what specific i^sucs should the decrees re.'ich ; 

"{(') should tliN Court appoint a special muster to hear evhience with a vi<-w to rej'oni. 
mending specific teruK for such decrees ; 

"(d) shonhl this Court remand to the courts of first instance with direrthuis to frame 
i T»T L "''I'" K^^*"^' "^i* wh.it t'enern! dlreeH.m^ sliouhl tho deen'<»s (,f thi^ Court 

indue and what procedures should the courts of fir<t Instance follow in arriving at the 
<pfel«r tf-rm.'. of more detailed •leeree<?" ^ 

1 ..rP^v Hi'rTv ?»T*"^nf^/« Carolina, and Vlr;:inla were orlglnallv 
hard b.\ three-;ndue Oistriet Courts convened under 2S f,S.C. §5 22.S1 and 2l»«i| Thes- 
'^i'^j yi^;'' •'••<'<>» <li»;:l> Ih» rrmandrd to th(»^e thrrr judgi- eourt>\ Sen nunu* w niVmlt, :\r» 

« Sec Alexander v. Hillman, 296 U.S. 222. 239 

•• SVe Ifccht Co. V. Ifotcles, 821. U.S. :{2J , 320-0.30. 
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for the exercise of tlicse traditional attr-ilmtesof ec.uitv power. At stake 
IS the i)ersonal interest of tlie plaintiffs in admission ^to public schools 
as soon as practicable on a nondiscriniinatorv basis. To effectuate this 
interest may call for elimination of a variety of obstacles in makino^the 
transition to school systems operated in arcordance with the constitu- 
tional principles set forth in our ^Mav 17. 10r)4. decision Couits of 
equity may properly take into account the public interest in the elimi- 
nation of such obstacles in a systematic and effective manner. Rut it 
should <ro without savin^r that tlm vitalitv of these constitutional 
prmciples cannot be allowed to yield simply l>ecause of disa<rreemeut 
with thein. 

While giving weight to these public and private considenitions, the 
courts will requii-e that the defendants make a prompt and reasonable 
start toward full compliance with our May 17, 10r>4, nding. Once such 
a stait has been made, the courts niav find that additional time is neces- 
sary to carry out the ruling in an effective manner. The bui-den rests 
Upon the defendants to establish that such time is necessary in the 
public interest and is consistent with good faith compliance at the 
earliest practicable date. To that end. the courts may consider ])roblems 
related to administration, arising from the physical condition of 
the school j)lant. the school transportation system, pei-sonnel. revision 
of school districts and attendance an^as into compact units to achieve a 
system of determining admission to the pul^lic schools on a nonracial 
basis, and revision of local laws and regulations which niav be neces- 
sary in solving the foregoing pmblems. They will also consider tlie 
adequacy of any plans the defendants luav propose to meet these 
l)roblems and to effectuate a transition to a raciallv nondiscriminatorv 
school svstein. During this period of transition', the courts will retaiii 
jurisdiction of tliese cases. 

The judgmonts below, except that in the Delaware case, are accord- 
ingly revei-sed and the eases are remanded to the District Conits to take 
such proceedings and enter such oixlers and decrees consistent with this 
opinion as are necessary nnd pro])er to admit to public schools on a 
racially nondiscriminatory basis witli all deliberate speed the paities 
to tliese cases. The judgment in the Delaware case — orderin<r the im- 
mediate admission of the plaintiffs to schools previouslv attended onlv 
by white children— is affirmed on the basis of the principles stated in 
our Jlay 17. 10.54, opinion, hut the case is remanded to the Supreme 
Court of Delaware for snch fnither ])roceedings as that Couit mav 
deem necessaiy in light of thisopinion. 

/ 1 ?s sio ordered. 



In the United States Courtof Appeals for the Fifth Circuit 
No. 23345 

UNm-:n States of America and Linda Stout, by IIku Fatiiku and 
Next Fkiend, Blevix Stout, appixlants, 

Jeffersox CouNiT Board of Education, et al., appellees. 

No. 23331 
United States of America, appellant, 

V. 

The Board of Education of the City of Fairfield, i:t al., appellees. 



No. 23335 
United St.vtes of America, appellan r. 

The Board of Education of the City of Bessemer, et al., appellees. 

APPEALS FIIOM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ALABAMA 



Na 23274 
United States of A»ierica, appellant, 

Cadoo Parish School Board, et al., appellees. 

(15) 
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Tin: Bossii:k Parish Scjioo;. Boaiji), i:t ai... ArPKM.EKs, 



Xo. 2m's 



^LvKGARK-r ^I. JOUXSOX KT AI,., A1TELI>.\XTS* 

Jacksox Pakish School Boaijd kt al.. Apm.LEEs. 



Xo. 23102 



Yvoijxja Djx'akol Baxks kt al.* appellaxts, 
ChAUmisi: Paiusii School Boakd kt al„ appklleks 



APPEALS FROM THE UMTIJI) STATES DISTRICT COURT FOR THE 
WESTERy DISTRICT OF LOUISIANA 



(December 29, 1966.) 



Bofoi'o WISDOM and TIIOKXBEKRY, Circuit Juckes, 
and COX,* District Judge. 

WISDp:\r, Circuit Judge: Once again tlie Court is called u?)on to 
lev low school desegregation plans to determine whether the plans meet 
constitutional standards. Ihe distinctive feature of these cases, con- 
soliclated on appeal is that they require us to reexamine school desco-. 
regation standards in tlie light of tlie Civil Riglits Act of 1964 and the 
Giiidehnes of the United States Oflice of Education, Depaitment of 
lienlth. Education, and Welfare (HEW). 

muZ'hyl^\^^^^^^^ Southern District of Mississippi, 



When the United States Supreme Court in 1954 decided Brown 
Board of Education ' tlic membei-s of tlie Hi-li Scl S Clasf of lOfifi 
had not entered the first ^rade. Brorcn / hold S at s w^^^^^ 
^cgro cluidrcn ^vere -niTierentiy uneoual".= Negro cljiidi^' said the 
Court, have the «])ei-sona] and present'' right, to «mal educ^t,o"A] on- 
portunities with white children in a racially nondiVcr lui "a?orv /m^^ 
sIhoolSof 'rcM but a handful of .vSgro nieinCs of Se' ig^ 
bcliool C.lnss of -60 tins right has been "of such stuff as dreams are ma^e 

"The case is misread and niisiipplied wIumi it is construed 

simpjy to confer upon Negro pupiJs the right to bo •onsido S foi 

ltS\n Un ' 'P'' F'"^^^ ConstituS s eon- 

-v/ ' '■^'l"^'^ systems to integrate studonts 

faculties, f ac.l.t..s, and activities.' If Brown I left any doul)t as to the' 

' ■•J47 U.S. nt 49.1. 

ii'o?^iVd;'di" 

" v.: "'"i^^ J^'M^ f^'M.tlon IIIA of MiHrn^^^^^^^ ^''•^s^ «"«t8 to (lose;:ro;:«tP 

M»n-,;M.i:M basis a; for " h/to-rm^^^^^^^ nV/fil v ."'/^ 'MdniN^lon- of No:rro *.tn<li'nt. or 
r»( l,UIy M.Br."tv t"(l sohoorv^^^^^^^ ., m?^ '"I '^'}<^Vmc to (Ilv.<tnl.ll<li dual. 

^^i^i^^%i^-iB^tfB-X: P 1'?'- ?^'-.> I-"""! 
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allinnative duty of sUxWs to furnish a fully iut(»«niitcd oducatio!* (o 
Xogroes as a class, Browv II rosolvod that doubt. A state with a dual 
atu'udance system, one for svhites and one for Ne«r'.ws. nuist "etleetn- 
ate a *niusitiou to a [sin;:ie] niciaPv nondiscrinnnatory system."* The 
two liiown decisions c«;(ablished eiiualizatlcu of educational opportu- 
nities as a high priority goal for all of tlu» states and compelled seven- 
teen states, whicii hy law Inid s^^greirated puhli*' schools, to take allinna- 
tive action to ixjorgani'/e their schools into a unitary, uonracial system. 

The only fic/iool (le.segreyafion plan thff meets von.s-ftfufionffi .vA?*u/- 
(frds h one that vjovks^ Hy helping public schools to meet that test, by 
aj5sistingthe conrtsin their independent evaluation ofschool desegrega- 
tion plans, and b^- accelerating the progress but .simplifying the prcK-- 
e.-s of desegregation the HEW (iuidelines olFcr new hope to Negro 
.school cliildrcn long denied their con.stitutional rights. A national ef- 
fort, bringing together Congress, the executive, and the judiciary amy 
be al)le to nudce meaningful the right of Xegix) children to equal edu- 
cational oppoituuitics. The courts acting alone have failed. 

We hold, again, in determining whether school desegre<raiion plans 
meet the standards of Hvown and other decisions of tne Supreme 
Conrt.^ that courts in this circut should give ''great weight" to HEW 
G'uidelines.^ Sudi deference is consistent with the exercise of tradi- 
tional judicial powers aud functions, HEW (Juidelines are ba.sed on 
decisions of this and other couits, and fonunlated to stay within the 
scope of the Civil Rights Act of 1064, are pi-epared in detail by experts 
in education and school adniinistration. and are intended by (\>ngress 
an(l the executive to be part of a coordinated national program. The 
(Iuidelines present the best system available for uniform applicnriu::, 
and the best aid to the couits in evaluating the validity of a school 
desegregation plan and the progress made under that plan, 

IIEW regulations i)rovi(lethat schools applying for fmancial assist- 
ance nuist comply with ceitain requii-ements. However, the require- 
ments for elementary or .'^ecomhiry schools *'shall ho deemed to he 
satisfied if such school or school system is subject to a Hnal order 
of a com! of the Tnited States for the desegregation of such school 



and .\>sI»;m lit of •IViHurs in I'iUjIIc School Sxstonis. (;4 MU-h. L. \W\: iVX*. <;ns \\A^ 

i \{m\). (KhiphaslK adilwl.) 

Wf nso tln» tiTjas •intoKration" and "(|eseKro;:rttion" of f(»riafrly se^'n'tf.ittMl luiliHf' 
;^(•h(M>ls Xi\ mean tJk* cnavorsIoM ut a jure sfKn-;:ati'tl (hial svsirm to a iialtarv. tioiiraeial 
(noadlKcrlinlnatory) s,vsU»m— lt>ck, stock, and Iwrrel; >tii«l<>ntif«. faciUty. siaiV. f;u>intif<. 
pr(»;:ranis. and actl\'ltk»«. TIjo proper Kovornaiental ohjfi-tlvf of the eonvoi^ion Is to oll^r 
educational opportunities on equa) ternm to aU. 

Ak \v<» stK' it. thehiw impost-: uh nlt'^ohite duty to desoRro^rato, that is, disestaldi-ii s(rn«;'a« 
tion. ,Vnd an absolute duty to iute;;ratc*, in the scn>e that a dtsproptirtionate eonei-nt ration of 
Nr^'rm's in certain sehooU oaiinot he iRiiore*! ; nielal aiixlnt: of stu^Iellt^ is a hlyli lirlorUy 
educational uoaK Tin* law doex not riMpiIre a nui\ihiuu) of racial niixiujr or strikia;; a raHnl 
hahniee accurately refleetintr the racial eoniposltioh of the e<»nimunitv or tho scho(d popula- 
tion. \X docs not n^iuire thtit each and every child shall attend a racially halanced ^eh(»ol. 
This, we take it. is the sense in uhlch the Civil lU^'hts Conu^i^^lo^ used the plira<c '*snh- 
stantlaMntc^ration*'. 

As lontr as school boards understand the objective of dcse;rre;;ation and the nccc»;itv for 
eomplct«» disostahlishment of Jk-Kro^atJon by eonvt-rtin;: tlu* dual ^vstem to a nonraeial 
unitary sys»: , the nonicnclntun» is unimportant. Th»' erUcrioii for deleruiinlny tlic validity 
of a provision in a desefrrcRution plan is whether it is reasonaldy related to the o'ljcetive. 
Wc emphasize, tlierefore. the governmental ohjeetlve aud tiie specifies of the conversion 
pr(K'e<«{. rather than the Imagery evoked by the pejorative -Snte^rratiou". Deeivion-makint' 
In this ininortant area of the law eann(»t h<« made to turn upon a ipiihhie deviled over ten 
.\ears a;ro hy a court that misre.nd Hi'o\rn. miNapplIed th'* elas> aetioli doctrine In the s^iool 
(le^egreRatlon cases, and did not foresee the developmenJ of the law of eiuial oj»p»»rtua5tles. 

' I5r«wn i". Board of Education. lO.^n, 340 U.S. 204. ftOl. 

■Kspecially Cooper v. .\aron. Ii*.''i8, .^'^8 U.S, 1. 78 S.Ct. 1.300. 3 L.Ed.2d : Uradlev v. 
School Board of the City of Richmond, 1905, .382 U.S. 103, 80 S.Ct. 224, ITy L.Kd.2d 1S7 ; 
Roarers v. Paul, 10G5. 382 U.S. 108. 80 S.Ct. 3.'>8. in I..Kd.2d 20.1. 

«SInKleton v. Jackson Municipal Separate School District, 5 Cir. 1905. 348 P.2d 72a 
iStnyUtott /). 
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or school system . . ^ This iv«r«hition CJUlSt^s our diH-isions to have ;i 
two-fold iiui)!Kt on school (h'S(»«rro«rjition, Our decisions dotormino not 
only (I) the stnndnnls schools nnist comply with under lirown but 
niso (2) the stnndnrds these schools nnist conipiv with to (pmlifv for 
federni finnncinl nssistnnce. Schools juitomnticnlfv (junlify for fedenil 
nid whenever a finsil court order d(»se«rre«rjitin«r'the scIum)I Inis l)eeii 
entered in the liti«ration and the school autliorities a«rree to conjplv 
witirthe order. Hecause of the second consequence of our decisi()n> anil 
because of our duty to cooperate with Con*rivss ancl with the executive 
in enforcin;: Conjun-essional ohjivtives, stron<r policv consideiations 
support our holdin*: that the standards of court-snpervised dese<rn.<rn. 
tion should not be lower than the standards of IIKW-supervisi»d 
dese«rn«ration. The (tiiidelines, of com-se, cannot bind tlie courts: wo 
are not abdicatin«r any judicial :vsi)onsil)ilities.*" Hat we liold that 
IlKWs standards aiv substantially the same as this Courts stand- 
ards. They are recpiired by the (Constitution and, as w construe thenu 
are within the scope of the Civil I{i<rhts Act of In evalnatuijr 
dese«rrepition plans, district courts should make few exceptions to 
the (Jnidelines and should carefnily tailor those so as not to defeat 
the policiijs of 11 KW or the holdiufr of this Ooiiit. 

(^ise by ease over the last twelve veal's, comts have increased their 
nndei'stan(lin«r of the (lese«rrejjntion process." Less and less have (»onrts 
accepted the (piestion-l)c«r«:in<r distinction Wtween **desi»«rre<ration** 
and *Mntcjjnition" as a sanctuary for school boanls floeinjr from their 
constitntional duty to establish' an inte«rnited, non-racial scIum)! sys- 
tem.*- With the benefit of this experience, the Court has ivstudied the 
School Se«rre«ration Cases. We have reexamined the nature of tlie 
Xe«rro s rijjht to equal educational oppoitunities and the extent of the 
correlative allinuative duty of the state to furnish equal educational 
opportnnities. We have taken a close look at the backjjround and ob- 
jectives of the Civil Rijrhts Act of 1%4.'*"» 

Wc approach decision-makin*; heK^ with humility. >fany intelli^ront 
men of good will who have dedicate<l their lives to public eJlucation 
deeply concerned for fear that a doctrinaire approach to dese<rre«ratin^r 
schools may lower educational standards or even destroy public schools 
in some areas. These edncatoi^ and school ndniinistnitoi-s, espiviall v in 
commnnities where total sefrre^nition has been the way of life froia 
cnulleto eoflin, may fail to understand all of the le^ral implications of 
Itroinu but they understand the «rrim realities of tlie ])robIems that 
complicate their t^isk. 

The Court is aware of the gnivity of their problems. (1) Some de- 
terminal opponents of dese^rregation would scuttle public education 



»45C.P.R. I80.4'(e) (19«4). 

" In Singleton I, to avoid nny such inference, we snld : -The judiciary hna ut course 
functions iind duties distinct from those r.t the executive ilppartinent . . . Ahsont lefml 
questions, the United State.<« Ofllce of B<hication is l>etter qualified. . . l\ 2d at 731. 

II "The rule has become ; the hiter the start, tho shorter tlu» time nllowod for transition." 
Lockett V. Board of Education of Mu8co;r<»e Counti*. 5 Clr. 1005. 342 P.2d 225 22» 

" See Section III A and footnote 5. 

"The Court asked counsel in these cosolidated cases and In five otlu-r easo^ for 
briefs on the followinir questions : 

(a) To what extent, consistent with judicial prero^ratlves and obligations, statutorv 
and constitutional, is It permlsslhle and desinihle for a federal coiirt (tri.il or npnMl.UM 
to give weight to or to rely on H.E.W. guidelines and policies in cases before the 
court? 

(b) If pormlsslble and desirable, what practical means and methods do vou suffcest 
that fe<leral courts (trial and api>ellate) should follow in makinir H.E.W. ffuidellnes 
.ind policies Judicially efTective? 
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V'Mhvr tlmn send ^lioir rliildn^n to solmols witli NVjrro Hiildron. Tlios*» 
nion floo to tlio. suhnrhs, roinfoivin^r url)an noi«rlilK)rlioo(l ^^liool pat- 
t.-'iis. (2) Privnto so.liools. nidod by state <rin\nt?% Imve nnisliroomod in 
sonio states in this circuit'^ The fli^rlit of wliitc cliihlren to tliesc new 
f?choolf5 and to estahlislicd private and parochial scliools pmniotes re- 
?e^riv»ration. (3) ^fany whUe teachers i refer not to teadi in Xe«rro 
schools. They are tempted to seek employment at white s<-hools or to 
retire. (4) ^fany Xe<rro children, for various reasons, prefer to finish 
school where they started. (5) The «rap between white and Xe<rro 
scholastic achievements cansi»s all sorts of difliculties. There is no con- 
* solation in the fact that the orap depends on the socio-economic status 
of Xe»rroes at least as nmch as it depends on inferior Xe<rro schools. 

Xo court can have a confident solution for a le<r:il problem so closely 
interv oven with political social and moral threads as the problem of 
e.^tab]5shiii*r fair, workable standards for undoin«r de j\uv s<*hool S(»;rre- 
rratimi in the South. The Civil I{i*rhts Act of 100 } and the TIEAV Guide- 
lines are belated but invabiable helps in nrnvin<r at a neutral, 
principled decision consistent with the dimensions of the problenu 
tr:hliti<uinl judicinl functions, and the Tnited States Constitution. 
We irrasp (he nettle. 

L 

"Xo army is?tron*ror than an idea whose time hasvome." '''Ten vcars 
after /{rojni. came the Civil Iii*rhts Act o^ 10(W.'^ Con«rrcss divided 
that the time had come for a sweepinor rivi) rinrhts advance, includin«r 
national le«rislation to speed up dese«rre^ation of imblic schools and 
to put teeth into enforcement of de:ie<rre«rati()n.'' Titles IV and VI 
toirether crn^titnte the con^rressional alterimtivc to court.«npervised 
deseiriv'ration. These S(H-tions of the law mohili/.e in aid of dese<rre<r:^t- 
inirthe T'nited States Ofliceof Education and the Xntioifs purse. 

".Vhihnm.T |>rftv|ile»« tuition srntUn nf $isr» n yiiir :\nt\ I.milslim.i a nor m stinlwits 
ntlMMlin;: prli:»i<» m-IiooN. *'<Ui\y VlorUl.i tiiuX Tosn< ri»n«irt no obi'lniis v „f prh':it«* <4-h<»4)N 

riirnx^I 10 i>v*kM .Irv.-n.-'itioii In )>iihl|<* kHiooIs." Tii to tl»«' sc! \ yi-iir I^i!iM:iii:i 

liail Mi\io 11.000 mi\i\U nWomXy n^-olvlne stnn. tiiUIoii strnuta to MU'tuX i»rlv:it<> m-IiooN.- 
I IiU imiiihor win ho »\enU\cnu(\y ttioronKoil ns n romtU of now tirlv:it<* Mi«H< in IM.-upii-. 
Milni-j rnrlpli. Uof5«n. rrSvrtto Scl»ooU Coiitiniio tn nK-rt-.t^o in tlu* South. SoiiUiomi IMiini* 
tl«»n IJoport. NiinMnhor lOnO. p. 2tl. In I.oulsl.iUa. ^ti!a<»n!< nt tond I n-.r p.mM'l»l:U M'l»«n!js th* 
IMM rj'jN'li'o tuition Kr.intii. 

"'n a pr^w mo^^tlntf Mny 10. J0rt4. to -IUi^iik*! tho Clvl! IllKlits bill. Son.itor T.Wrott 
1 ' . .'7' V;lM|»lir.iK<Ml. '-On r/ftSsto h rinv.iKlon arnK'^'s : on no nVl<ro pan fl rinvaslon 
. Hiiio. IINtorlo d'nn crlin**: rnncliulon : I^i Chwto, Th. 10 (1<J77). Son- 

ritor nirk«on then fnlil. *T.ot o^lltors ravo nt will nn<l Int »stnto< fnlnilnnte tit u-lll. Ititt tlio 
i\i '^'I^i'i,""'^ :*topp<Kl." Contf. Quarterly <^»ri leo. Kevolntlon In Civil 

ft.* iltiititi. 

ll.n. 7in2. Pill). L. RS«3.''i2. 7S .St.it. 24.1 approvo.! July 2. 10rt4. 
»*"ll|!i last (li'i'ailo It lia^ lu-fomo Inoro.isiiifflv clear tliat prosrn»<H lias hoon too 
slow anil that national lofflttlation Ik nwinln^l ia nioot a national ni-^^a *«hh-h hwonios 
oior nioro ohvlons. That nowl U eiMaoneetl. on tho opn hnn«l. hy a u'rowlne Imiwitlonoo 
I»y till* i-lctlKK of <llvrrlnil nation with lt« oontlnnanoi* :hw1. on tho otln-r ha nil. hv a '^ruw- 
Insr ri'ooLMiltlon on iho part of all of onr pooplo of th/* Inoompatlhllltv of snch illjscrlmlna. 
tlnn with oiir Mra« ami tho prlnoip|e< to whloh thU i-onntry Is ^oaicito*!. \ nninhor of 
|irovN|on<% of tho Tonstltntlon of Uu* Tnlto-l States cloarli- suppli- tlio moan^ *to «oonro 
tho>o rItfhtP. ami n.ll. 7in2. a^ amrn^lra. ro^tlnir nr>on thl:? aiithorltv. U dofslLMioil as n 
Rtop toivanl ornllcatln* sWninoant aroa^j of <l|>c(*r{nilnatloti on a n'ltlonwMo hajsls. It 
Is :;4*ner.il In appll<':ttlon ana national In »*-opo." Ilonso .Tiullolarr ronimltt^^ Uoport \o. 
014. to .\roompanv Hit. 71.'»2. 2 T.S. ro<li. Conirro^j^lonal niul A«lnilnl?tratlvA NVivs. SSth 
Con- 2inl S^vv, iOrt4. 20.'>». "Tho trfin^ltlon from all-Nosro tn lhto;;rato<l schools N fit l>o«t 
a jllftn-nlt Prohlom )f aajnstniont for ti-aeln-rR ana stHiloiit» allko. . . .Wo havo trloa to 
point out that tho projrro<« In ffohool <1o«o::re?atlon woll oomnioncoil In tho porlo^l Ifl.'',^- 
.M h.iR hoon itrlmlln? to a halt. Tho troml ob«orro<l In 10ri7-r>fl towanl ilo^iocnnratlon hv 
roiirt onlor raUiop than hy voliititary aoilon has contlmiNl. It l»» not hf.ilthy nor riffht 
In this r-oiintry to roqiilrc Iho local ro«iaontis of a comnninlty to c'arry tho 9a\o hiinlon 
nml faco al«no tho haxaras of oonimeneinc co<5tly Mtlentlon to compel school ne<o;!roi;atlon. 
After all. It l< Uio ro^nonslMllty of tho Fi^doral Govcrninont to protcot constitutional 
ritfht*. . . .\ihlltlonal Mows on II n. 7l.'»2 Hon. Wlllhini M. Mcrnllo<'h. Hon. John V. 
r.lml«ay Hon. William T. rahlll. Hon. Oarncr K Shrlicr Hon. Clark MacOrosor. Hon. 
rharlo< McC. Mathlas. Hon. .Tamos K Uromwoll." ihio,. 2487. 
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A. Til k» I y ;uitlionxo.s the Oflicc of Kdumtion to jrivo todmiral n\n\ 
fin:incinl nssistnnco to l(K-aI fkrhool systems in tiic pixKossof (lo.sc»«,frc;pi- 
tion.*"^ Title VI mjiiires all fedcnil jigcncics administering uny gmnt- 
in-aid pro«rr;nn tosooto it that thcw is no racial disvnniination by any 
Si-liool or oliier ivcipiont of federal financial aid.*^ School Ijoanis 
cannot, iiowcvcr, by jrivin«r np federal aid, avoid the policy that pro- 
dnced this limitation on fe<lcnil aid to schools: Title IV'authorixes 
the Attorney General to sue. In tiic name of the United States, to 
<lesc»«riv«rate a pnblic pchooi or sciiool systeni.^^ Moi*e clearl) and offiK- 
tively llian either of the otiier two coordinate bnuiehes of Goveni- 
nicnt, Conjrrc^ss spoahs as tiie Voice of the .nation. The nathwil polfrt/ 
ts p/ahi: form<*rff/ (/e jmv HCffnujafal pnh/h xrhooJ aifsivm^ huscfl on 
dual iUieudanvc zouea mmt mift to unltartj. nonracm \i/fitrm-s — with 
or tnihot:t ffdrrol /tnuls. ' * ' 

The Chief Kxecntive nHed promptly to carry into eiVcet the (*hicf 
Lejrislatnre's mandate. Pnsident Lyndon li. Johnson si^ined ihe bill 
into law Jnly UHU, only a few hom*s after Con«rre>'S had finally 
approved it. In the si«ni»njr ceremony bi-ondcast to the Nation, the 
Tivsident said ; **\Ve IxOievr nil men are entitled to the blessinjrs of 
liberty. \et millions are bein^r tleprived of those blessinir^-^-not be- 
canse of their own failnres. hat because of the color of their sK'ins. . . . 
rit] ('anncf continne/*-' At tiie re(piost of Presi(Ienf Johnson. Vice 
President Hubert 11. Iluniphrey submitted a ivport to the Prcsiclcut 
*-0n the Coordination of Civil IJiirhts Activities in the Federal Ciov- 
ennuent" reconimendinjr the creation i)f a Council on K()ual OppoHu- 
nity. The report concludes that **the very breadth of the Kcderal (tov- 
ernment s elFort* involvin*r a nndtipHcih* of proirranis" necessarv to 
carry out tho l^VA Act had created a **problem of coordination." The 
President approved the recommendation that instead of ci-eatin«r a 
new aL'ency there be a <reneral coordination of elVort.** 1-ater. tin* Ph»si- 
(l(»nt noted that t!ie federal depart ujeeuts and a:reucics had "adopted 
nniTonu an*^ consistent rejjnlations implement in«r Title VI . . . fin] a 
cor>rdinateu program of enforcement.'* lie directed the Attorney 
Ci'-neral to ^-coordinate'* the various federal proirrams in the adoption 
of '•consi.steut and uniform policies, pnict ices and procedures with 
respect to the enforcement of Title VT '*^ 

In Aoril 1005 (^on«r»'ess for the (ii'st tin»e in its history adopted a law 
providin«r jreneral federal aid — a billion dollurs a rear— f(u* elenien. 
tary and secondary .cchool.s.** It is :\ fair a-^sumptiou that Conjrress 
would not have talien this stop bad Title VI not established the prin- 



«»7R Srnf. 2r.2 r.X 42 T'.S.r. ? 2000il noon. Hvcilou COl «fat<»«: ••No iH»r^so» In ilio 
rnlf*><I St.Tti'S •^hMjl, tin* snuirid of r.t<v», color, or nntfutial orlirlsi. )to ^^ycUiiI^"'! from 
l>.iriicll).ition In. h.. ilmloil iho iM^nofllK of or l»o xnlilooh*^! lo dNortnilnatlon innlor nnv 
prrtjrram or aMivltv r^^^•^«li'll)r FV<lor:)| nn.inolnl »<Kl)$t!nwo.'* S<>of|on "iWrli 
Fwi<*ral ilopnrtmwil ami a-^e:\oy which Is ompowiTOil lo <»\ton<I I>ViI(>r:U nn.MiiHal .'»*«'l>:lft!ifi» 
to :\Uy |>roi,7i:ni <»r M'tlvliy . . . U .•itithnrl/pi) ntu\ air^^t^^l tu off^'tmti" tlm i>roi'|«(.'(n< of 
fCooJIon Cni witli ri'^spi^^'t lo snrh l>ro«.rr.'ir»i or rioUvUv Uv K^iulnv* r:iU'«, r*«i:n1;>Monx. or 
onl^'r^ of fonor.il .-iMtllo'^hlMlv whIHi U» 0(Ui<l<ti>n! 'wlOi :i<'lili'\'<>niont of tito ohJ*.<«. 

tiros of tlio *5t:ilnto :nitlior|y|hv' tlio Annnoh! nssMnnro In oonn<N<tlon wUU u'Mch l|n» 
action U t.qkori. . 

>*7J Stat. 24fl-tO. 42 T.S.C, « 2000o 0004). In aiMlllon. Tltl<* IX .inthorlzo« tho .\ttor. 
n<*y ConomI m Intcrii^io hi i»rl\':ilo Nnlie whorr ni^r*otK havo :iJh»"P.l ilonlal «f prn- 
tootlAn of t»«<* la\v< nnilor t>»ft 14fh .Vtnoinhnont tv'hon* ho oortlfi<»>: that tlio oaso U of 
'♦f-onorM pnhlle Imporlano^* " 7RStat. 20C.Tltlo IX { 002. 42 I* S C. ? 2000 h-2 (1004 > 
X.Y. Tlme!«. Julr X 10<S4. P. 1. 

aKwcntlri* Onlor 11107. Fob. 0. lOCn. ^OV.Tl, 1721. 

» E^orntlvo Order No. 11247. Sept. 2S. 10n."5, nO F. R 12^127 

•« Tho Eloniont.iry nnO Soooinlnry Kdnontlon Act of lOO."* 7i* Sfnt. 27. 
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ciplo timt Pdiools n.n;ivii,«- f,,l,.,.,,l ussiMan.r „,„sf „„,.( iinif,),-,,, „:,. 
Jioiinl stniKinrus for <le.so':rc<riitioii." 

Mn Mv'u'' 'mtAv.*'''"?"*'''''-/^' J^'1«"<'»i'»« of IIcnKh. Kdunition. 

ms.s,oiuT of Kdiu-ntjoii to .-ippiovo npplici.tioi.s for finnii.-inl nssist- 
.mc.' to public wliof.ls only if tin. scIkk)] or vchool svsteiii ii-ivcs to 
fOMiply « itli :i court onW. if .-.uy. oiitst.-iudinir rifpiiiist' it. or suhuiiis a 
(Icsi'frjv-jitioii pinu ftitisfnctorv to tlu' rouuiiis?iouor." 

lo »i;ike tlic M'frul.-itioM eiredivo. hy nssisfiu- the Oflicc of Kduca- 
lioii III ( ctonuMuiifr whotluM- a wliool (lualiHcs for fodiMal financial 
iind hv lufoi-uiin^' scliool l)Q;»r(ls of IIIvW mpiircniciiis. IIKW 
foruuilatcd certain standards or iriiiddincs. In April lOCr.. ncarlv a 
ycjir siftor the Act was sifrncd. UKW pul.lisl.cd its fiis.t C.UMhw,. 

Ho ),Tal gtatcnuMit of Poiicu's niulcr Title VT of t lie Civil niyht.s Act 
« , '•'r"l^';^l'^*^*">' .l?«'«";rre-ati()n of Klcnientarv and Srcondaiv 
.Schools riieso fi,M„r.y fix,.,! die fall of infi" as the tarirot dat'e 
for tota d.'so.Mj>.r.ition of all fri-adcs. In >raiv|, liKKi UKW issued 

A^'v.sy/ GuiMmrH to correct most of tlie major (laws revealed in 
the (list year of operation under Title VI." 

K Till' TTEW Ciiiidclincs niisc the (|iicstioii : 'I'o what extent should 
a coiii-t. ;ii deterniiiiiii.r whether to approve a school dcsc.ric.ration |)li<n. 
i;ive weidit to tlio TIKW Guidelines? AVe adheie to the answer rhi« 
( oiii-t jrave II, four earlier .-ases. The WV.W Guidelines are "iiiiiiiiniin", 
sf:iiu!ar.l< repi.wt.ntinir for the most pai-t stamlanls the Siipreine 
( oiiit and this Conrt established hrfoie the Ouhhlhw.-, im-e ,m,i)»il. 
T- i-\ •^•-"'1' "•<''irlit" to the avhh>i;„e^. 

'^l'^rC^-^'l'SA',}T'''' ">'''-' l>"^ Sf,M,vfe Sfhool Dhh-lrt. T, Cir. lOfir.. 

^'-n'' [''?"'(l^''t"» n. "W\- put these ffamlards to work 

! J ':ii!<l <l.o.iI,l be -'..d/ded after the CoDunissioner of Kdiicaf ion's re. 
((iiii eiiieiits. . . , rKxceDtioiis to the iriiidernies should be] conlincd «. 
llio>.e CM IV cases present in.r iusiiciable. not operational, orfcstioiw. . 
I he aDpiieable sta.idard is esseiitiallv the TTFAV formiil:«e." />,.,W r 
npii.^oi, l„(leiieiiilr>it Srhoof PJsfrhf. r, C'u; lOC"). niS V. •>(! ]Oin 
consider it to be in t>ie oe«.-t i.iten'st of all cuMc-eiiied that School Boards 
meet the iiiiiiiinnin st.iiidards of the 0(Ti'-e of Kd neat ion; . . . Tn cer- 
am «.|i..ol districts aii.l in ccHain icsiiects. IIKW standards ma v be too 
low to meet the icqniivments i'stablislied by the Supreme Conrt aiid by 

* <M'.it. rarf sn. no,-. 4. iofi4. 04 r.it: it.',:!!). 

tm^ i«rT -mnr"™ v.?!'. '^"-''r™' "h.'I f"'""'"""'* !» «>">■ " I'roRratn to wliW, 
■ m» niri .i|i|ii|i>< . . slinll. as a coii'lltlon la Its a|i,irov:il rolitnln nr lii> n»ni»innnl>>.i 

ri;iiRiiM^;';^„7'%V4.";i.i?;:'il:'mi;':' ^'^''-■■■<^-^-^''^''" p^»<»' v...i.r tm. vi «f .i>. 

i.,'i„'".!s 'Al' "I'l"'^' Srliix.i CommlssloiiiTii of Molillp Coi'Dly. r. Cir. MOO 304 KS.I S!)n 
yn}^'.} "i'VJ:- f"."",."" ^"l"*- «"■•'» «'"'" yMr.lt liag been anna rent to ) 

t^"pi"Jv' '"I'-lremeiifs of .Slnclefon and Donlson were the mimmum Rt'indard" 
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tliisCouit. . . . f But \vc also] ( onsicka- 't iinpoitii lit to iiKike clear tluit 
. . , we (lo not abdicate our judicial ivspousihilitv for (leteruiiuiu«r 
whctlier a school (lesc«rre<nUioii plan violates fecfenilly guaranteed 
riglits.*' Shir/lefon r. Jaekmu Muninpifl Separate School Dhfrht^ :» 
Cir. lOGfi, a6r> R2d 81.") {Shujhfon II). In Ihrh r. IlotO'd of School 
Commmioners of Mobile County^ 5 Cir. lOliO, *M\\ Iy2(l 8!)(), the most 
rcc(Mit school case before this Couit, we \\\)\no\\}i\ SnKjIefon I and // 
and rrff'C r. Denlsoii and ordered certain changes in the sc^hool pla-.i in 
eonl'onuity with the HKW Guidelines. 

Courts ill other ciiTuitsai-e in substantial agreement with tiii.-; Court. 
In Kemp r. IleasJetj. 8 Cir. llXi:'), ?>v^-l F. -hX 14, 18~1J), the Court said: 
*'Tlic Court airi-ees that the.se fllKWJ standards must I>e hearihf rcHctl 

xipoii [T]lie com-ts should endeavor to model their standards after 

those pi-oniulg;ited by the executive. They are not Ijound, however, and 
when circumstances Vlictate. the courts may ivquire something more, 
less or ditrereut from the II.K.W. guidelines." (Kmphasis added.) 
Concurring. Judge Ijiirson observed: ^'However, that 'something dif- 
ferent' shoTild iiirelv. if ever Ix? less than what is contemplated by the 
H.K.W. standards." o:V> F.2d at -2;). Smhh r. Iloiml of Ethtrut '^oh of 
Morr'fJlon^ s Cir. l!Hi(>, F.2d 770 ivallirins that the (luidelines "arc 
entitled to serious judicial defei-euce'". 

Ahhougli the Court of .Vppeals for tije Fourth Circuit lias not yet 
cousiileivd the etret t of the IIKW standanls. di.»^trict courts in that 
ciicuit liavt* ivlieil on the gnideliues. See Ktrr r. Conut}^ School Ilottrd 
of Ai'f/'-'-^/o raiuity. W.D.Va. HXJC), -240 F. Supp. "hW): Wnghf r. 
Cotntff/ School I>o*trtI of GnounUe Coimi^j. K.D.Va. lOOiJ. :f.'»2 F. 
Supp. .■>7S: MiUer c. Clorendon Count}/ School District Xo. 2. D.S.C.. 
Civil Aetiou Xo. S7r>2. April 21. lOfifi" In MUIrr. one of the most i-e- 
ceiit of these cases, the court s;iid: 

The ortlerly piogress of tiest^grcgation is be.st served if s< Ikm)I 
systems desi^givgsitiiig under court ortler are :v<|uinHl to meet 
rile iMiniumin standards proiniiIg;it<?d for systems that desegregate 
voluntarily. 'Without diivctiug absolute adiieivnee to the "I\e- 
vise<l ^>taiidar(l.s" guidelines at this juncture, this court will web 
eoiue their inclusion in an^ new. amvirded. or -snbstitute plan 
which may be adopted and subuiittcd. 
Ill this circiiit, the school problem arises from state action. This 
( ouit liiis not had to deal with uonrarially n.otivated de facto s<\irre- 
gition, that is, racijibimbalance resulting fortuitously in a school sys- 
tem based on a single neighborhood scho.d .^erviiigall white antl Negro 
children in a certain attendance area or neighborhood. For this cir- 
cuit, the HEW Gnideliues olFer, for the lii-st litne, the pmspect that 
the t rausit ion frr)ui a dcs jure segregated dual system to a unitary inte- 
firrated .system may l)e carried out eifectively, pioiuptly, and in an or- 
(leily manner. See .Vppendix H, Kate of Change and Status of I)e- 
scgivgation. 

IL 

We read Title Vf as a congressional mandate for change — flinnge 
in pace and method of enforcing desegreg;itioii. The 10G4 Act tlm»s 
not disavow conrt-supervised desegregjition. On the contrary. Con- 
gress recognized that to tlie courts belongs tlie last word in any case 
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or .oiiMovt'i-sy.'l But Con^nvss was dissiitisfipd witii tiu'slow nio-ns^ 
iiilu'i-ont III tiio jiuliciai advL'i^an- |)rocePs.== Con-ivss tiicicfoic fasli- 
loiu'd a new inctiiod of i-nfoivoinont to ho achuiiiiston'd not on a ca-:(' l.v 
case basis as iii tlio courts hiit. .eoiioi-iiiiv. bv fcdonil airencios oDenitiirnr 
on a national stale and iiavinjr a special compotenco in tiieir rcspectiw 
fields. Confess looked to tliese a-encics to shoulder tlie additional on- 
toi((.!!U'!it I)iudi'ns lesuitniir from the shift to liidi eear in school do- 
w.Cieffition. 

, ''^ S'Tr^^ ""f ^^^'^^^ ^''"^ ^^""S t'""' ^"r n chaiiire. In tlic 
decjide foliowinir />'rojr>j. coin-t-siipervisod dcscfrrojration niiule fiiiali- 
tativc projrress: Responsible Southern leaders accepted deseere.^ition 
as a settle.. eonstit«tioiial principle." Qiialitativelv. the re.siilt.s" were 
meagre. Tiie statistics speak eloquently. See Appendix R. Kate of 
Chan-re and Status of Desesjiv/ration. In inor. tlie public .school dis- 
tricts III the consolidated cases now before this Court had a .school noi)- 
iilation of la:)., 82 school children. r.ft.:]01 of whom were Xe-ro Yet un- 
der tlie e.\istin«r court-approved desefrreoatiou plaii.^:. oiilv 110 Xe.r,o 
cliildren in these districts. .Olf) per cent of the schm)l populatioii.'it- 
tciid former "wlute schools." In inor, there was no fj-cultv de^e.rre.'ii- 
tioii m any of these scliool districts: indeed, uonc of the :io.-,no Xc-ro 
Ir'^l'-TnA" ^>i»''"ni"- T-oiiisiana. and ^ris.>i.<=sippi served with Miiv'of 
tne 0i).400 white teacners in those .states.^ In the .c:chooI vear. 
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t IP I'levent stiitcs of tlu- ConfcdiMMcv li.ul 1.17 per cent of tlipir Xcno 
•stiuloiits III schools witli wJiite stiulpiits."' In liUU-i!:"). niKloiibtfdlv 
bcaiiisc of the clfect of the lOK-i Act. the pci ceiitn^rc donbli-d. ivaohiii'-r 
±2:>. I- or the 190.-)-(!0 scliool year, this time bewuiso HEW Giiideliiu-I' 
the porconta^re rcnched (5.01 per cent. In l!)C..-)-fi(i tlio entire ro-'ion en- 
compassing the Southern and border states had 10.0 per cent of their 
Ae-rro chikh-on in school with white cliildrcn : Lrw-) bii-acial school dis- 
tricts out of 3,031 in the Soiitliorn and border states weiv still fullv 
scfjrog-.itcd; 0,101,043 Xe^ao children in tlx. region attended all-Xoi:i;i 
.schools. Despite the impetus of the 1064 Act. the states of Alabama 
Louisiana, and Mississippi, still had less i:.nn one per cent of their 
-Negro enrollment attending schools with white students.'' 

The dead hand of the old ir.\<t and the clo.-ed fist of the recent past 
account for some of the slow i)rogrcss. There are other ix-ason<— as 
obvious to Congiv.ss as to courts. (1) I^nral loyalties compelled school 
olhcials and elected ollicials to lualce a public record of their nnwilliu.r. 
iic-« toact Hut even school authorities willing to act have moved slowfv 
because of uncertainty as to the scoiw of their dutv to act aHinuativelv 
lisis IS attributable to (a) a inisi)la<ed roliunce 6n the /Jriar/s dictum 
that the Constitution "does not require integration"." (b) a iuisunder- 
standiiig of the Ilrown H mandate, desegregate with "due delil>erate 
speed . and (c) a mistaken notion that transfers under the Pupil 
I laccmentLiiws.<:atisfy desegregation requirements.*' (2) Case bv case 
develoimientof the law is a poor sort of medium for rcasonablv prompt 
and uniform desegregation. There are natural limits to effective lc«4il 
action. Courts cannot give advisory opinions, and the disciplined 
exercise of the jiidiciaj function projierlv makes courts reluctant to 
move forivard in an area of the law bordering the periplierv of the 
judicial doniuiu. (3) The conlempt power is ill-suited to serve as the 

'st?'''jlrilJA Tn'/ri! °f„?';'}.°„'"^*^°'^'"'"^^ir"'^^2.';' N"''""^ County. CIr. inr.n. .fn4 F-'.I 

...rs??fl,.i;"P^V."S,'S'„i:"n 'i?.:V;„^"AvirRr/l!?^'f=''l: ^ 'o .V.-Crc*,.in,, in 

Stnti < 1.1. lflr,2 See Votp T i.'. v-i;'!' ^V'^^l' — I "''"e SilmoK. .'dnitlir-ni 
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chiof means of c:;forciiig desegregation. Jud<res naturally shrink from 
using it against citi/,ens will nig to accept the thankless, painful re- 
sponsibility of serving on a school bouixl." (4) School desegreg-ation 
l)lans are often woefully inadequate: they nirely pi-ovide necessary 
detailed instructions and specific answere to administrative problenis/- 
And most judges do not have sufficient competence — they are not edu- 
cators or school administrators — to know the right questions, much less 
the right answei^s, (5) But one i*eason more than any other has held 
back desegregation of public schools on a large scale, .This has been the 
lack, until 1964, of effective congressional statutory recognition of 
school desegregation as the law of the land,** 

"Considerable progress has been made , . . Noveitheless, in the last 
decade it has become iucivasiiigly clear that progress has bi^en too slow 
and that national legislation is required to meet a national need which 
becomes ever more obvious." Title VI of the Civil Rights Act of 
1904, therefore* was not only api)ropriate and proi)er legislation under 
the Thirteenth and Foniteeuth Amendments; it was necesai-y to rescue 
school dcsegrcgjition fi-om the bog in which it had been trapfXHl for 
ten years/* 

The Civil Kights Commission, doubtless better able than any other 
authority to uiidei'stand the significance of the Civil Rights Act of 
1964, had this to sav about Title VI : 

*^This statute heralded a new era in school dcsegregiition . . . Most 
significantly . , . Federal power was to be brought to bear in a 
manner which promised speedier and more substantial desegrega- 
tion than had been achieved through the voluntary efforts of 



Kush V. Orlenii!^ Parish School Board is an oxanii-lp. Thn board was plapued hy bundles 
of I<4>nlsi.ma statutes aimed at dofeatinj: desejrrc;:ation. There were five extra sessions 
of th»> I^oni'^fana lej^lstaturn in lOnO, After the School Hoard had for tliret* >fMrs failed 
to comply with an order to submit a plan, the district judire v.-roto one himself. The 
trial judj:e simply said: "All children [enterin;: New Orleans public schools , . , may 
attend either the formerly all white public schools nearest their Iiomei:, or the fornieriy 
all Nep'o public schools nearest their homes, at their option, H, Children may be trans- 
ferred from one school to another, provided such transrers are not ba^ed on race". 204 
K.Snj.p. 5G8, 571-72. 

•♦For example, the onler of the nble district jud;:e in Bush. See footnote 41. .Tudjre 
Hohanon underscored this point in DoweU v. School Boanl of Oklahoma City Public 
Schools, W.D.Okla. IOCS. 244 F. Supp. 971, 07G: "The plan submitted to thii Court , . . 
i*t not a plnn. but a statement of policy. School dese;:re^ation is a difllcult and com* 
plicated matter, and. as the record shows, cannot be accomplished by a statement of 
policy. ^ DeseffreJJatlon of public schools in a system as larfje a<j Oklahoma City re<iuires 
n (lennite and positive plan providinpf definable and ascertainable ;:ouls to be achieve<l 
witliiu a definite time according to a prepared procetlure and with responsil»ilities clearly 
designated," 

**The Civil Rights -\ct of 10O4 had Its direct genesis in Pre*«Ident Kennedy'*; uH's^iaire 
to Conjrross of June V.K 1J>63. urf^injr passajre of an omnibus civil rights l;nv. He noted : 
**lu the continued absence of congressional action, too many state and local ofllieials as well 
as businessmen will remain unwilling to accord these rights to all citizens. Some h)eal 
courts anxl local merchants may well claim to be uucertain of the law. while those 
merchants who do recognize the justice of the Negro's request (and I believe the^^e con- 
stitute the grvat majority of merchants. North and South) will be fearfid of being the 
first to move, in the face of official customer, emplovee. or competitive pressures, Negroe*. 
fonse<iuently. can he expectwl to cjuitinue increasingly to see the vindication of these 
rights through (>rgauiy.e<l dirwt action, with all its potentially explosive coiisequeiici-s, 
sneh as we have seen in nimilngham. in Philadelphia, in Jackson, in Boston, in Cam- 
bridge. .Md.. and In many other parts of the country. *In short, the result of contintied 
Federal legislative inaction will be continued, if not increased, racial strife— causing 
the leadership on both sides to pass from the hands of reasonable and renponsible men 
to the nurveyors of hate and \iolence. endangering the domestic trannuillity. retarding our ^ 
nation s ecouoialc and social progress and weakening the respect with which the rest of 
the world regards us. No American. I feel sure, would prefer this cour.se of tension, di'*- 
order, and division — and the great majority of our eitis^ens simply cannot accept it.** H. 
Doc. 124. i<Sth Cong. 1st Sess. ,Tune 20. lOGH. Rep. Kmanuel Celler. Chairman of the House 
Judiciary Committee, introducefl U.K. 71.')2 embodying the President's propo>aK The 
same day Senator Mike .Manslield Introduced a similar l»ill, 8, 1731, 11, R, 71.')2.S, 1731, as 
anu'iided, became the Civil Kights Act of 10(J4, 

** 11, Uep. No, JU4, SSth Cong.. 1st f>t»ss, 

^'•"It was the Congri«sslonai purpose. In Title VI of the Clvl! U.glits Act of 10r>4. to 
reniovp schi»ol desegreg:iti(>n efforts from the courts, where they had been bnirged dowa for 
more than a decade. I'ule.ss the power of the Ked-.TUl purse is more effectively utill/ed. 
resistancj' to national policy will contium* and. in frtet, will be n'iufoired." Uejiort of llie 
White rionse Conference ''To Kullill These Rights", June 1-2, p. C:{. 



schooj boards and district-by-district litigation. . . . Diii in<'- fiscal 
year 19G4, $176,546,992 was distributed to State and locafschool 
apncics in the 17 Southern and border States. The passa«»-e of tlic 
p:ieinentary and Secondary Education Act of Um added an addi- 
tional appropriation of $589,940,135 for allocation to tlie 17 
bouthern and border States for fiscal year \m\. With funds of 
such rnaoruitude at stake, most school systeuis would be placed at 
a serious disadvantage by terniination of Federal assistance." 
B. The congressional mandate, as embodiwl in the Act and as carried 
V^".^,^Y does not conflict with the proper exercise 

01 the judicial function or with the doctrine of separation of powers 
It does however profoundly affect constructive use of the judicial func- 
tiou within the lawful scope of sound judicial discretion. When Con- 
jrress declares national policy, the duty the two other coordinate 
!)ranches owe to the Nation retiuires that, within the law, the judiciary 
and the executive respect and carry out that policy. Here the ('hief 
hxecutive acted promptly to brinir aI)out uniforurstaiuhirds for de- 
segregation. Tlie judicial brancli too should cooperate with Con<ness 
and the executive in making administrative airencies (directive instru- 
inents for supeiTising and enforcing desegregation of public schools. 
Justice Hiu lan I . htone expressed this well : 

"Legislatures create administrative agencies with the desire and 
expectation that they will perform efiiciently the tasks connnitted 
to them. 1 hat. at least, is one of the contemplated social advantacrcs 
to be weighed in resolving doubtful construction. Its aim is ob- 
vious as to make unavoidable the conclusion that the function 
\yluch courts im called upon to perform, in carrying into opera- 
tion such administrative schemes, is constructive, not destructive, 
to make administrative agencies, whenever i-easonably possible, 
ettective instruments for law enforcement, and not to destroy 
them.^' 

In an analogous situation involving enforcement of the Fair Labor 
btandards Act, the Supreme Court has said, "Good administration of 
the Act and good ludicial administration alike require that the stand- 
ards ot public enforcement and those for determining pri\'ate riHits 
shall be at variance only where justified by very good reasons,'- Skid- 
more V, Stotft <G Oo,, 1944, 323 U,S. 134, 65 S. Ct 161, 89 L. Ed, 124. 
in an appe.al from the district court s denial of an injunction to enforce 
lai)or standards under the Act this Court has pohitcd out: 

. . . tins proceeding is only superfically related to a suit in 
equity for an injunction to protect inteiests jeopardized in a pri- 
vate wntroversy. The public interest is jeopardized here. The in- 
junctive processes are a means of effecting general compliance 
with mitional policy as expres^d by Congress, a public policy 

anV&.'ifJ^^^ •'^^^•^"^ I>r..gn.g.tk.n in the Sonthern 

'^^'^ Common Uwv in tho UiilU'd Stntes. 50 Ilarv. L Rov 1 Ifi MfHfii in n 
sinillar v.-in. wr tfii;: fcr tlio Court. .Tnstico Stone Ii:is sahl 7 ••. In con<tniini a <nt^^^ 
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jn(l<jes too must carrv out — actnatod by the spirit of tlie law and 
not beornul^iin^rlv as if it were a nowly imposed fiat of a presidi- 
um, , , . Im])]icit 111 the defendants' non-compliance, as we read tlie 
hriefs and tlie record, is a certain nnderlyin*j, not nnnatnral, Ac- 
ton i an dist-jistc for national le^rislation aU'ectin*; local activities. 
Bnt the Fair Labor Standards Law has been on the books for 
twenty-three years. The Act establishes a ])olicy for all of the conn- 
try, and for the conrts as well as for the afjencv reqnired to ad- 
minister the law, Mitchell v. Pidcock, 5 Cir, 1962, 299 F. 2d 281, 
287,288, 

C, AA^'e must therefore coo|)erate with Confjress and the Executive in 
enforcin*r Title VL The problem is: Arc the ITEAA" Guidelines witliin 
the scope of the conirressional and executive policies embodied in the 
Civil Ricrhts Act of 1964. AA'^e hold that they are. 

The Guidelines do not purpoii- to be a rule or regulation or order. 
They constitute a .statement of policy under .section 80,4 (o) of the 
ITEWRe<]:nlations issued after the President approved the i*egnlations 
Deceniber 3, 1964. HEW is under no statutory compulsion to issue such 
<5tatements, Tt is, however, of manifest advantage to .school boards 
throughout the country and to the general ])i:blic to know the criteria 
the Coinnii.ssioner uses in determining whether a school meets the re- 
quirements for eligibility to receive financial as.'sistance. 

The Guidelines have the vices of all administrative policies estab- 
lished unilaterally without a hearing. Because of the.5e vices the courts, 
as the .school l)oards point out, have set limits on administrative regula- 
tion.s, rulings, policies, and ])i*actices: an agency construction of a 
statute cannot make the law ; it innst conform to the law and be reason- 
able. To some e.xtent the administrative weight of the declarations de- 
pends on the ])lace of such declarations in the hierarchy of agency pro- 
nouncements extending from regulations down to general counsel mem- 
oranda and inter-oflice decisions. See Manhattan General Electric 
Oompam/ 1-, Commissioner. 1936, 297 U.S. 129, 56 S. Ct. 397, 80 L. Ed. 
528 : United States i). Bennett. 5 Cir, 1951, 186 F,2d 407 : Ihiitecf States 
V. J/lsshsippi Chemical Corporation. 5 Cir. 1064, 326 F.2d r)6n; Chat- 
tanooga Auto Club v. Commi'isioncr^ 6 Cir. 1950, 182 F,2d, 551, 

The.se and similar decisions are not inconsistent with the court's 
civing great weiirht to the IIEAA^'s ])oHcv statements on enforcement 
of Title VT, Tn Skhlmore v. Swift cO Co!. 323 U.S, 134, an action was 
commenced in a federal district court by em])loyees of Swift & Co. 
to recov(M- wages at the overtime rates ])re.'?cribed by the Fair Labor 
Standards Act (52 Stat. 1060, et seq,) for certain .sei-vices which they 
had pei-formed. At i.ssue was whetliei* these sei^vices constituted "eni- 
ploymont" within the meaning of section 7fa) of that act. The district 
court and this Court, on appeal, decided this issue against the plain- 
tifls. The .Sn])renie Court revei*sed. After acknowledging (323 T\S, 
at 137) that the statute had gninted no rnle-making power to the 
Wairc and Tlonr Administrator with respect to the issue at liand 
("fil^^stead, it ])iit this res])onsihility on the courts''), tho^ Court 
referred to an "Interpretative Bulletin" issued by the Admini.strator 
containing his interpretation of the statutory phrase in question. The 
Supreme Court said : 

"AA^e coiLsider that the rulings, interpretations and opinions 
of the Administrator under this Act, while not controlling upon 
the conrts by leason of their authority, do constitute a body of 
experience and informed judgment to wb'oh conrts and litigants 
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may i)'()i)(Tly resort Tor iruidaruT. Tlie \\Ti<r]it of such i\ jud/rinciit 
in a ])artin»l5ir caso will (IqxMul upon tlio thorou^irlniess ovidcnr 
in its considtM-atinn, the validity of its roasonin<^, its consist(Micy 
with oarlier and lattM' ])r()nonnmnojiti?, and all thoso factors wliicii 
iXivc it powtM' to ])tM-s»ia<lcJf lafkin<r powcM* to control/* 
The Supreme Comi fomul that the lowi^r court.^ had nnsnndcrstood 
their f miction vis-a-vis the Interpretative Bulletin nnd renmnded the 
case. See also, raited States r, Amenfnn Tnwkhig .•U-sonatWh. 1040, 
:no r. S. 54:). r>40; Gohlherg i\ ^V/•?v^s^ 1 (^ir. moi, 204 F,2d 841, 84?! 

The national importance of the HEW Guidelines, the evident 
thorou<rhnc.«s with which these standards were prepared and form- 
ulated hy educational authorities, the similarity of the HEW stand- 
ards to the standards this Court, and the Supi*eme Court have estab- 
lished, and the manifest effort of the Oflice of Education to be faithful 
to tluM-on^nvssional objectives of the 1J)()4 Civil Riojhts Act entitle the 
f FEW Guidtdines to ^jreater wci«li'^ by the courts Mian run-of-the-mine 
[mlicy statenuMits low in the hier<»rcliy of administrative declarations. 

Courts therefore should cooperate with the con <rre^sional -executive 
policy in favor of (h^seiirciration aiul a^raiji^t aidinir seirreirated schools. 

I). I^HM-ausc om* ai)proval of a plan establishes eliail)ilitv for fed,»ral 
rid. our standards should not bo lower than those of ITEW. Unless 
indici:il st:>ndards are .<ul)--tantiully in accord witli t]ie Guidelines, 
-idiool hoards ])revionsly resistant to deseirreoation will resort to the 
courts to avoid complyin.ir with the mininimn standards IIEW ])romnI- 
'Vates for schools that deseirreirate \ohmtarilv. As we^aid in Sh'ffhfoh 
I: ' ' ' ^ 

"If in some district conris iudic^al i^nides i'uy ai)pn)val of a 
-school dese<rreiration plan ar(^ more ac.*eptab)e to I he cojiununJfv 
or subtsantially less bnrdensom(» than" IT.E.W, jviiide^, s(dioo! 
boards uuiy turn to the federal courts as a means of circnmvcnin<r 
the TT.E.W. requirements for financial aid. Instead of a uniform 
poli(»y relatively easy to administerv botli the courts and the 
Ofllice of Education would have to stru<r<rle with indivithud school 
syrten^s o)i ;ul hoc basi<. If judic'al 'ii^andard^ are lower, recab 
citj'ant school boards in effect will I'cceive a premium for re- 
calcitrance: the more the intransiirence, the bi<vo;or the bonus." 
:U.SF.f>dat781. 

In AV>>v) npa.^ley. S Cir. 100.^, Vyl EJd 1 1. the Court co!iclud(>d: 
''[TTPiAV] stamhu'ds nmst be heavily rcdiod upon. , . Tb.erefore, 
to the end of promotin<r a deofree of uniformity and di^Tojn'a<rinir 
reluctant school boai'ds froui reapinir a benefit frouj theii' reliu-t- 
ance the courts should eiuleavor to model tb(>ir standards after 
those proniu]<rated by the e\ecntiv{ F.'id at IS. 10. 
Concurring, Judpre Larson, speakin^j from bis experience as a dis- 
trict jud<re, pointed out that school boards which do not act vobmf ar- 

*^ Th<' Simri'ino Court al^o st;itoi! !n fihhhyintr. i\2'A T'.S :it l^f)— 10- "Tho rnUn^'«. <»f OiK 
.\<lmiiilstrntor nrp tiut nwclwil .\< ,\ ri'suh of honrhiir ;Hh'(«r<ary procrriJint:^ hi wliic'i ho 
VimU f.irts from oviilotui* ;um1 rojiHuw concliKiniK of ]uw from liniUii;:'* of f.u't. T1h>v ;ir<^ 
not. <»f <'onr<i\ conclnsJvo. oxt^ix hi tlio rasrs wUh v.liU'h tho\ <Urfctlv ihp"'i U\ 

tliovo JO which thry apply onlv hv analojiy. T!i<\\ not roiiNt'iento an ha«'ri>rofi'' f Mio 

Art «>•' I st.MKlanl SikIlMul' f:a'tu.il NltnalloiiN whU-U WumU -i dUtrS"t <• .iirfs- iiw > «'v 
.Ill aiuliorhntivo pronouncj'UMMit of a hl^MuT voiirt inlirlit «lo \Uti flu' Ailmhii>»tr.:to- > tioii**;*"^- 
;>p' hi piir^iunico of ofliclj) <hilv hti^i'<l ni>on niorv N|MTiall7.<'<l r\iM'r!"o .mwI 

liro.Hl<»- hiviwML"itIo»K' and hifono-iUoii tl>nn K Ukciv ro ronu- lo a jnd.'o in « p.srtiri»»ir 

T!h»\ t\o ilctcriiiino tlo' poUrv whirh will ;:nWIo ap'^Iicatioiu for onfon*onu'!i» 
itiiu!i<'tioii on lioli'ilf of Iho Oovorniiio!it. GornI tulmini^trnlinn 0/ thf^ If/ nnil qnO'l m''ohil 
n«t„'ii\ist'nt>uu nifunr that tin ->t'i)nhn(In Of jnihJu ri:fc»ri in< itt '/>*♦/ thu^r <?'7') 

whninf fiinotc rtftl'f'^ f-hall hr n iathiiiw onht' wlnn- jiisi}i\vi] hv ici u 'l^io.l »'mjso> v *' 
'i:'M:'h'i.is adiM > 

71 .V,'«J-7U 
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ilv retard tlie drse^rro^sUion ])r(Mvss to r!io disadvantago of tlie in- 
dividual sconstitntional ri<jlits: 'Sliidicial rritoria", tliorofore, "slionld 
])rol)al)l\ 1)0 more striM<riMit" tijan IIKW (Jnidolines: 

"\ school lK)ard whu-h i a Ms to act volnniarilv forces Nctrro stn- 
dc'.its (0 solicit aid from the court. This not only shifts \ hv bnnU'n 
»)f initiatinir dese^reiration, hnt inovitahly moans delay in iakinir 
llic [irst ste]). As Judire (iil>son obscMvvs. we are not here con- 
ct»jnod with re,irnlatin,<r the flow of Federal funds. Our task is to 
safe<jnard basic constitutional ri*rhts» Thus, our standards slu)nld 
he directed toward full, couii)leie. and (iual realization of tliose 
ri^dits;\r)2lvJdat-j:5. 
The anncnnicenuMit in IlKAV re<rulatious that the Conunissioner 
would a(*cei)t a final school dese^freiratiou order as ])roof of the school's 
elig ibility for federal aid jnxnnpted a number of schools to seek ivfu'^e 
in the federal courts. Many of these had not moved an iucli toward 
dese^reiratioiK"*'* In T^misiana alone twenty school Inwards obtained 
(|uick decrees providing for dese^rcixatiou accordin<r to ])lans ijfreatlv 
at variance with the (inidelines.*" 

We shall not permit the courts to be used to destroy or dilute the ef- 
fectiveness of the con<!:ressional jioliey expressed in Title VI. There is 
no bomis for footdra<;:giug. 

E. The experience this Court has had in the last ten years ar^nies 
stron<i:ly for uniform standards in court-supervised dese^rre^jation. 

The fii-st scbool (»ase to reacb this Court after Ihotrn i\ Boanl of 
luUtrotioiL was Bwirn Uippcy. 5 Cir. lOoG, 2:]7 YM 700. Since theii 
we have reviewed 41 other school cases, nuniy more than once.^' The 
district ccmrts in this circuit have considered' l:^vS school cases in the 



" rif :oM«»wh»;r >MiiMMiMit ;jppr:ip'.l In Slin-x I'|m»i| .luiiriLU for .liilv 1. \U(%Ti - "Tlif 
\un\\ ^«'hoi»! Imi:h(1x prffiT ]i conri <»r<lcr ov»m' tlio volnntin-.v plan JMM•nn^e lllCW ro>:nliitJon»; 
u'oM. Mi!»r tin- \ohint;n'.\ pKtiu i>r *'oMiplLnicc ji«r.»om.-iits <)(>iii:iM(l < onip)(>t(> (lc>('Kr«';;.itinn o! 
tlio <niiri« v.xstim. hic!ii<Hnjr stinh-nts. fju-nUy. stiirf. Innrli wnrkor*!. hnn (lriv<»r>. niul adiiilii' 
lsO:C«or^, wlMTi^fiv t Ik* iMnirt>(ir(li'ri*(l plniis r:in In* iiion" nr in'^oriiitril with tlif JmlU" * 
TliU \v:l^l:o^ nt'w v to rlu* Courr. 

Wi» .MNi j'XiM'ct .1 nninhcr of M-littol ili«s(';.'n''r)itt(Mi siiitv to ho lihM {n AJ:il':ini;». Th»» 
1('!^Kl:itiiri* h:l^ on:H-ti>(] ]i st:<.tuto (h'Chirhi}; tlio Gnhlolhip< niiU iiimI void In .\hih:nn:i :ni'] 
l>-oh? WUvi ^('ho^>l I'rth'in's vi'mliiL' :n»y nKrociiioiit :o coiiijtl.v TIjo hiU p ovhlcv ifjut \>\ 
ji:';»'oni*"H or ji>vjiriiiu'<» of i^oinpUrtnco with rho trni*»oIlnf'> iiln\nlv \n pfr«-<'t \\\\\\ \uU\ 
.vm\ shiill hiix n iu> hiiHliiiw pflp<t." 11. H, 44<J. .jp|>»'*>x Si'pronilKT *S. VMW. 
»» The hrit'f of l!io Unittvi Stuto^jiivw t\w followhjp limiios: 

/. Cote Load 
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t. Fui^ueuev of Appeals to thh Court 

N'iiPii»ri of r ."Jo^ W'i'h 0»u' 01 Moio .VpiM'uW ... . 4* 

ViK'sorr of Ci-'o V»{Ji» T'\f. or .\loN» .\p|»c.i!s. .... . '2] 

NinnJu'rof C.iMK With Thtrt oi Moro .\pp.'iK ...... h 

\"uniiMM of Cji^t« W i'h Koui or \lou' .VppMl^ ... . j 

NumhH ofCiw^-^Wi h Klv*-oi .Moir .Vppojl;! . •> 

U. Un^h v f»rl<*}.n^ VxU*\ ^ ho'»| Hp.jJ'J M o <oinJ»l.Mijt w.isiih'ti S(>;>i<>iiil>t'; 5, iM.^i. iiu-^liV |k»« s'hia* 
tliri- tl^ioojjli :'u"0.ir»<5 .110 n';'.>»J»»'i «^ f>»l' .\\ Us V "^isnp 33<» «:{ uulp" }".«ir») n)nllon foriiMXi' to f.h- p*'»i' 
lio'ifo: lu.uul i'>!n*iJ»Mis'(l»3.^i S 0W(r>.^iK i:^ V SiiPp 337 tl"Vi). :iir»l K, M ySC, (I**."):), cvn i\vn\\. 
'S!>4 C S, 'r.M (V*f):): '.».')> K 2<1 253. (ti; 'U<i\U\ 35<; V S. %<> (I'ttS;: lft3 K Snpp 701 <l'>5s>. nllM. J*>S F .'d 7s 
[IW; 187 K. Sjmh), V2 t3-ju'lg«* VAVh, »«i(>ii to vtnv tlnW. 30t T.^. K')3 «W»r/)>. ;,iT'(i 3c>5 t' s. ftiVt (]'H\\y. 
IJiv^ K. Snpp 'MG (3 j^Klg" !0*y». lootio j fiii ^Mv d<Mj5<'<!» 3**,» T 5<X) (IMi-)). .iir .i. 3<'»5 C.S ff.'MPHl!), I o V 

Siipp. (s-ju'iRo .irfj .uv) r,s Ji'i {i<»c.i>' vn r si-np .s7i (3-ju''n" atrd 367 r S. <»0S 

I'M K. suin) «3'Mid«: • i')»5t). ,itr«i.3r.7 r i= *vr (vm): 3<« c s 11 ). j<>i i*. jiupp, w (i^\2), v 

Siipp. ^"0 {I'MVD, n'r«l 111 p.ir: sipfl lov'd hi ivi*' S'iS K. 2d M >Vti\2): 230 V. Supp. 0'**'>3) 
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5i5inu' period. Koviowin^x those rases imposes i\ taxing. tiine-rOMsninin*^ 
bnrtlen on the courts not refleeted in statistics. An analysis of the eases 
shows a witle lack of unifonnity in areas where there is no "rood rea- 
son for variations in the hx-hetliile and manner of dese^re<i-:ition/"*' In 
some eases there has been a substantial tinie-la«i: between this Court's 
opinions antl tiu^ir applieation by the distriet eonrts/' In ecrtain 
rases— whieb we consider unnecessary to cite-— tluMV has even been a 
manifest variance between this Courts (hrision and a later district 
comt decision, A uuujber of district courts still mistakeidy assume that 
I rausfci-s under Pupil l^lacement Laws— superimposed on nuconstitn- 
tional initial assi^rnnuMit— satisfy the reqnirenuMits of a dese<«:re<i:atiou 
l)huK The lack of clear and uniform standards to <i:ovorn school boards 
has tended to put a premium on delayiu*: actions. In sum. the lack of 
uniform standards has retartled the deVelopuient of local responsibility 
for the administration of schools without re<^ard to nice or color. What 
was true of an curlier Athens and an earlier Komo is true today: In 
(icorgia, for example, there should not be one hiw for Athens and 
another law for Konie, 

Before IIEWpul)lisbed its (Juidelines, this Court had already estab- 
lihhed guidelines for school desefrrr^xation : to enc(MU*a<xe uniifcn-niit v at 
the distriet court level and to conserve judicial eflort at In^th the dis- 
trict con i1 and apijellate levels, AVe did so l)y nndcin^: detailed su^;- 
<^estions to the dis: rict courts. Lorhctt i\ Uo^mf of li<hi<uith)n of Musro- 
f/rr Count If. :> Cir, HKU, .'U'i F.iM li-i."): Iiivt>m i\ lioanl of ICdurathn 
for llihh Coitnfj/. :> C^ii', !!)(',:), -24-^ F.-^d -JiiD: Arots/rofH/ V, /ioan/ of 
Kth/n/f/on of Hi nut f)(fhttm. :» C'r. !*.)(»!, -V,:} F.ild IT: Ihir/s /\ Hoard 
of School Co)timl><.sio)terH of Mobile (*ounft/, :» Cir. VM'A, F/id 5:5; 
S/r// r, Saratinoh-fluttham Cotnifj/ llonni of luhtratioiK o Cir, 11)04, 
ooO F/Jd 55: (roJi/rs )\ Donr/herfi/ Count ij Hoard of luUirotUm, 5 Cir, 
:>:*>4 F,-id 1)S:5, In other areas of the law iuvolvni*; recurrent prob- 
lems of re«j:ional or national interest, this (*onrt has als(i found ixuide- 
lines advantageous. In VuUed Stafe.^ i\ Word, 5 (*ir, n)(i:>, .'Ut F/2d 
7i».V ami Cit^ffd Sfa/r.s r, Ptdmer. 5 Cir. !!)(>(>, :5.")(» FJd 1^)1, suits to 
enjoin re^ristrars of votei-s from (liscrinnuatin<i: a«j:ainst Ne«j:r()es, we 
attached identical proposed decreosfor the ^ruidance of district com ts,'** 
See also Svoit r, .5 Cir, UKifS, :558 F.i>d 501, one of a series of 

ca>eson the exclusicuj of Negroes from juries. 

F. AVe sunuiiarixc the Courts imlicy as one of enconi*a«j:iu<i the 
maxinnuu le^rally permissible correlation between jtulicial standards 
for school dese«rre«riit ion and UKAV (Juidlines. This policy may hi\ 
applied without federal courts' abdicating: their pro|)er judicial func- 
tion. The policy conii)lies with the Suprenu- Comts iurrcasin^r om- 

y- oniu.»»«u-onrl-.n)nro\c'l fhi-^lom nft hulci' plaiiv h tliKi'inull. 44ilo nut <lcvKrrjj.iti»:ill jir.v! ^ h\ lt«7j 
TS f.ill t(i provMi' v|M' '!Jlt\ iKni-Lu'ial crUi'ifa for ijrnylii}: t ho»i'*: 7ii U\\\ to |ii«vi<k .mv <t:irl lim.in! I riilty 
cli'^tVU'citlon.oiily |mi)\ fi>r ti.nivf iv lo J.iko (*«nn4>> not o* li»>i win* .ivall.iMi'; only I inohulc ilu* Stngir- 
iou (ranvfrr niJo ' 

« Svi«fouiioii» 30. 

"-In W'firtI tlu* Conrt said: ♦♦{Olood adinliilMrntlon »:nt!uv>ts tlnit tln» pmpOMHl i]oi'rov 
huln-iiti'il h.\ an At)|HMnU\. in)t Imm'sium* of any ji|>|>ri'ln»nslon tinii Mi" (•on^i-Ji^ntion*; 
Oisti'iot .TiiO^to would not f.iitltftiUy Iniposo cxory cmKHtion vo oii\ {nnvlv impliiMl i.Mt 
r.illKT of f.-n-tor*' bcarinu' npon jiilnilnKtnit' )n itsolf. It K not |>«>s|li|i» <ir**»\»i>ii 

iN'vinJlOi'. of i-onrvi« to :u*hli«\'i« .ilKohm* nniforiiilt v. Kiit in tins o\4t ;:ro\\in;: i-hivv of cciM'K 
\\'h\*'h li'tv* tlnir ;«on4-<is hi iin<» iistitiitton:il hwk of nnSfoimitv ;is hftuiMU r.iirs courts 
within tills i-ln.nit slionhl aoliii»\*«» a nOatUr unifornilt'v withont fiirtlit-r d**lav/' 

:Mf» r 'M at *^or>. 



pliJir^ison inoro speed and lef^s delilMM'ation in sc hool dese^rioirjition.'"" It 
IS eonsistent with the jndiciaryV (hity to the Nation to coopenite with 
the two other eoordinale hranehes of ^xoverninent in e!in vin*r ont the 
national policy expressed in the Civil Kiirhts Aet of 1904, 

III. 

'I'he defendants eontend that the (inidelines mniire intejri^ition* not 
jnst dese^rre*xation : that t^rhool hoards have no alllrniative (hity to in- 
te^nate. They say that in this respeet the (Jnidelines are contrary to 
the provisions of the Civil Rights Art of 11H)4 and to constitutional 
intent expivssed in the Act. 77//.v ^//y///////'/// rrsfs on not/tiitf/ th<tt the 
I'iiitcd Stnte.y Suprcnir (*oin t /tc/d or >^n'ifl at /I/oH tt or hi ani/ other 
mac. It mstsoji ( wo«xlossesoii . the opinions in r, ICIIiott. 

IC.D.S.C. n):»5. l:5ii K. Snpp. 77(i and lU II r, Srftoof Ct'tt/ of O'art/. N.I). 
Ind. 11)0:5. iil;5 F. Snpp. atl'M. 7 (Mr. m\:). :5-jf K.iid m. '/frif/f/s. 
dec ided only six weeks after /'rotr/t //. is (>nc of the earliest cast\s in 
this !ield of law. The portion of the opinion most (piotcd is pnre 
dictum. Ilrhjtjs (lid not paraphnise the law as ihe Supreme Court 
stated it is ifroif-n or as the law nnist he stated today in the li^h( of 
Affro)( r. Cooper. Uo(/rrs r, Paul and lho(Uv\j Srha<fl Honrtl. These 
and other decisions compel states in this circuit to take allirmalive 
acti(U) to reorHfanize their school systems hy intc*xratin«r the students, 
faculties, facilities, and activities.' .Vs for'AV//. it is inapplicahle to 
case< in this circuit, all of which involve fonuerly de jure se^xretrated 
sclHxds. .Mthon^h tlie lejrisiJiMve history of the si.itute shows that tiu» 
floor nnniairei-s for the Act and other nuuuhers of the Senate and 
IFou^e cited and quoted these two 0[)inious they did so within (he con- 
text of the problem of de facto ^e<rrcnr;ltion. .V i-tudy of the (luideliues 
shows that the IIKW staiulards are within the rationale of Ihoir und 
thecoUirressioiud ol)jec( i ves of the A< t. 

.V. /h'ff/aj<. an actio!» to deseirre*:ate the puhlic s<'hools in (1an»ndoM 
County. South ( arolina. was oiu* of the sch()ol cases <'onsolidnted with 
/troif'it r. /loon! of /Cf/itrttt/oa of Toprht^ Ktiiisax. On reuuuul. a dis- 
tiniruished court ( Parker and Dohie. Circuit Jndi:e.<. and Tiuuuenuaiu 
District Jud<xe) felt that it was iniportant to "point out exactly what 
the Supreme Ccnnt luis decided and what it has not decided." The 
Court said : 

*-lt has not decided that the federal courts are tr) take over r)r 
rciTulate Mie puhlic schools of t])e states. It has nr)t decided that 
the states must mix pers(ms of dillerent nices in the schools or 
mu^t require them to atteml schools or nm>t deprive theui of the 
rijxht of choosiujr the schools they attend. What it has decided, 
ami all that it has (lecided. is that a state may not deny to any 
person ou acecamt of race the ri^Hit to attend any schoe)l that it 
maintains. . . . The (^ou^ttitiitiov. in ottier worth, floex not retpthr. 
hiteffvntioiU It merety forbids ser/frftiftion" VV2 F. Snpp.. at 777* 



V. "•>i„.r,. h (V iu t^u i.»»t!r4»*v hiu mi:'*h ili»'l!M»r>tlim :iimI i.<it •'Ihoi'Ji vik'i.iI hi <'nfi»n'!n-' tin- 
iMMiviKiitli.nal rltrJitv vUU-U \\r XuitX Ui Wvuwu v r.i«:inl uf IMno.itiini li.en ;lrni. .[ 

;»rlM'*^ Kilw.in! Cinnitv Nctfru i-hHilrcn." OriHin v Coimtx Si-hiMil [U.ml <f rrliici' I.il;.»r«l 
roimt\ :i77 V S'-Jl*^ 221>. S. Ct. V2'H). V2 1. VA '1<\ '2'tV». 'M. Si'o s>lvi. !{i»^«.rv \-. I'.uU 
•iiHi itr'^r v ri:o:»r.] 1-f ih- rii\ uf iMi hm !. VMi\ V s. m; s ct :iii4 f. 

'j»VM'*i\ 1^7 -'Itrotrti »i'\('r cunti-.iHiLitnl tli:a tin- i-(»n('i.pt of Mli-HM'r.th- '.lu-i-ir \\t*\\U\ 
vtMii irrmniv Imli'tiJiltf ih'l.iy in i-Umeiation u( nwuxX li.iirl(;r> in ^^M^ . f^'t-'l'l'/r^.!*.* 
W M...n V Citx ot M<-in|»lilv. \ :m V S. .'20. r.::(>. 8:i S. Ct. 1:^4. i::i7. le I. r.(!.2«l .>'2H. 
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Tcii yo:n-s Inter Claiviuloii Conntv schools wciv still totnlly sclmv' 
This Court nnd otlior courts- jrrntnitonslv for the most part, Imw 




rpn ^ ... 

into their cars for a tlccatlc— have not now faced npto facnitv mtc^rra- 
tion. !Io\\vv(M\ as this Conils experience in han(llin<r school cases 
incivascd. the Conit hecanic aware of the frustrating: clients of ///vV/./.v. 
In SliufhUoii I we referred to the dictum as •Muctuisistent with Hro\vn 
I 111 developnuMit of (h'cisional and statutory law m 

the area of civil ri<:hts." :US V:li\ at 7^0 n.r». In Shujhfon 11 we calletl 
it an •'owrsiuiplilicd" construction of Urowu L We added: ••Hie 
Constitution forbids ;nicoustitutional state action in the form of sejr- 
n»;ratcd facilities. includin<r sc«rre<rated public schools. School aullior- 
ities. therefore, are under the constitutional compulsion of furnislun;: 
a siuirle, inlcirrated school system." :5rM F.:2<l at 'MVX Other federal 
courts have disapproved of' the />rn/(/(f dictum.'-* 




L.M-kvt l-'»ir :i IM »tf f.'Kfs ill <»«Imt i-lriiillN mi* ftMMiiitlr.v 1 <I 11 In nim-ki-r v. 

. IV,, ,,,., „ >i tf .».! V '-'lm; I' sniijt -jii*-. i»> r .iihIl'i* /..»uu 

hi.lfv ilMt "Oh- vhiic»imi oi. us f.Miliinniitf nii^lmi. liir'H:.!* i \trtut>^< \u \\ hl«h 

i.iiOi iM^i* »'»-H«-v iiiHiii ti iirci-i-iiht;: <»»«•: ii .i|tp«*:ir ilisii ll iMMi.ito :iii<f >oniiiry 

U thU ir.i'iinii ill iSri;:;:v \ !■: It< tt " L»L»il |'. mim.. r i :rMi. , , , , . , ., 
In Ui»ril«»rv x-. itipitv. .% (Mr. lH.'iT. LM7 I'.Jii LMis. tin* Conrl n-xcrsiil lln' jinU'inoiit of 
<livir!<-l ntun iJivMiIvviiitf Oil. i-(ttii|)l;iitit :niil ilinM-l«i! (In* iiilr.\ nf ti jiiilL*lin«nl i-iijitliilii;: 

tiii> ii.>r<-iiil!iiilv "f I K-iiiiiriii;: HUTi-;^:iliioi **i lln- i: v Ui J'lK >»l ' ^"»""> 

xtsinir. Oil riMiiriiKi. till* Hislritl ci»iir» "iiU'nNi .m oni.^r mj.tiniim i!ii> iiifi.|iil.iiils •rrinii 
nNPiiriiiL' i»r nrrmittimt M»;:rf;::ilio»i of tUo nito^ in ;i»y M-Iitml iiinliT liii'Ir <ii|"T\-S^ . 

On Oi " ..M .ui'l I :ii: hi Uii.p.v V. U.inh.rv. r. Clr. llt.'T lif.H I'.LM <;iM>. Oirj. III.- ( onri 

.•:iiii ri'\i»rMMl tlir ilislrirl -W.- |i:i\> .»jm.li:ivi/iMl tin' unnlv 




:t»'l.\I<(NA V (;r.'.nslMr..(Mi.x n.Mr.l ..fi: luriti.m. ^ Cir. 1 iHM. i;s:i i;'/.' Mn- V,'*; 

<i:ii. nxrr.vhi;: a .ii».iriri .•.uirt- noxai .if a >«sir.l.> .>.Mr »iU»i. 

,,I:,ii:,v;„ mmI Ivx i! I b. l.m h.Mii.t .hMvlJr.iUy iiHMliii.Hl. :i •«»;:. ii i;i>l.*r .•Mil.. .N.-lto 

'•liil.ln.it of l>.»l-.w.ir.- will ili»|'rlv.Ml i.f i»<lii<Mi:iMl hihinntnl thvplii. ih.- Uut 

mIi/I/ UtniVlKiviv !. V |:i,ia> (Mr. -jm r-M 7'' 




-vn-o'tliJil nU* vHinol rliilifiHi wlMMhor uhllo or NV^ro. . . . uiU alK-iM m-1iooN uitlitnit 

1,, : rniiir Siuin-. 'iiii'v iiri'^ •i-tmu in |i-;r;iril ni tlu' >< l».««. l».nr'i ^ .n- 

f5 ''iitv h viHikoi I Iir ih.ni \\Hnl> in Pv.iik v Cin-ii ;'rin it lui. 

lii.j 'Ji»: I* SnM». sju. .ilii-»i:li «i n-i t:i«-' n.l ^ »i.m| h .( U>. I onr- 

tr nUi .\nh»ii<liiH-nt • <!• t-^ not .■.Mii«-ni|«l Mr i |m-|;I' a«'l "ii : i Mh* r ii »v u 

i.ri-\«-ntinu' Oo» SJ;ii»-v Mtnii .i|M'l.^i»itf Mh-lr l.fu^ iin.nn il'x . J" 

v,.| f ii.-jn'v t<i :hI M In- C nrt fou>:.l Ih-A iln- Nt u'n. >«l rliil«!-..«t uliti 

wSvhid hi : iirl inti-;rr:»0«l v,.|i.i.»K u»Tf atti'inU»i;r :in :iU N« ^-o >cht..»l. wMli :in N»;p'f*«» 

rii'0«j\ Mirrt»i!nilnl In w liili- :ilii'ii'l:in<<- .kroa. (hi Ou»»i. hnn- r.-n-t^. flu- ( onrt foninl • ' 
J:«'.:imI .t^ |.so!nnltf.Ui»r of tin- i«!.jn ami tin- St.i;.' i:o.jr.I of Kdn.Mii.oi a- ili»' f'.irjx li.i\in« 
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The ///vV/r/^• (lictnm may Ik» (wjilniiiod as n fa(vt of the Fouilh ('ir- 
cuirs now abandoned vi(»\\ that FonitciMith AnuMKhni-m li^dits nio 
oxclusivi'ly iiuhvidnnl l ijrhts and in s< h(K)| mx-; nir to ho as-vrted in- 
ihyi(hiallv al*t(M ('arh plaintitl' has oxlianstcd statv a(hniniMrati\p mn- 
(•( !(»s/^ Ihc (\)nrt (hsalh)UT(l rhiss snits U^rnnsi* Nc-no ^tmh^nts 
wlio had not asked fop trans^fiMs to white schools had not indivi(hiallv 
exhansted their remedies and were therefore not simihirlv sitnate'd 
with, the phiintiir^J. Thus in (\rrsoft /\ M'aritrb. \ K o,i 

<24. Jnd^re John Parker, for the Conrt. stated : 

"'Hiere is no mu^tion as to the ri^ht of these fye<rio! sehool 
ehilcheiK . , , They are to he a(hnitted, however, as mdividnals, 
not ns a chifis or jrioup: ami it is as individnals that their ri^Hits 

nnder the Constitution are asserted |The| school hoard innst 

pass upon individual «pi)rKati(»ns made indivi(hiallv to the 

hoard "2:58 R2d at 72JK 

In Corhifffon v. luiminU. 4 Cir. mh\ 204 VM 780, 78;i. the (M)nrt 
commented that "the ('(umty hojud has taken no steps to put an end to 
the planned se^rre^ratioir'hnt still held for the honitl for failure of the 
plaintiffs to exhaust tlieir reuu»dies and for filin«r the suit as a elass 
m-tion. In a hiter opinion in this ease, snhjiom. Jeffn-.^ WhUictf. :um 
K2d (121, the Court found that the plaintiffs had failed to establish 
that thev were "denied anv eon.-titutional riirht U'eanse of their race or 
color \ The court observetl, 

*'It can fairly be said that what the chddren and tlieir parents 
are still seekin^r is only a desi»orren:ation of the Coiuvell County 
M.;"^^'"?*" rather than a protection of tlu-ir own riirhts. . . 

The Fourth Circuit abandoned this view in (frr^ n i\ Srh'ooi Hoard 
of tho Cihj of llounoke. 4 Cir llM'rJ, :U)4 IvJd llS. Iioldin^r that since 
adnnnistrative ixMuedies need not Ik» exhansted. a class suit is proper. 

It I would Ik» almost a cruel joke to sa v that administrative remedies 
mn.st. Ik» exhansted when it is known that such exhaustion of ivniwlies 
Will nor terminate the pattern of a racial nssi^rnnient/' Jarbson i\ 
A/ W AV////y/ of ('Iff/ of l.ynrhhiivff^ WJKVn. 201 V. Snpp. 020. 

Mf\\n'Si r. Ihhild of h diU'Otiou foi' Sr/too/ ///sfriff ASV. HXhl. :i7:5 CS 
00.^. 8:i S.Ct 10 (;22. pot beyond debate the need to ex- 

hanst remedies and the v'v^ht of Xenrjo stud^uUs to file a <-lass action. 
S(M» also . ! niistroiuj Ho^ikI of luhinito,ti of flu Citif of /Ih mhu//,itoi. 
o ( ii\ m\:\. :V2:\ RiM nM t. denied snhjiow. (?:/)itot, r. Hurnn. 

In the sense that an individual pupils rinr)»t nnder the e(pial piotcr. 
tion . lanse IS a ' perscmal and pivseni" ri^^ht not \n he discriininated 
airainst by beiUir M^irrepited;^^- thi» dictum is a cliche. The Fourteenth 

'I ho oouri. lH.u..ior. Iio d th;it tin- Uo.ird dUI n.it ro\m th^^.rV. i,n 

cnVi:^V. p. 7 ^'^'^ r.S.A.^.PnM!|.SHioolv s.M,th..rn States 

J^ l'or <»\iin|.h»- . . Un^/'^-'^nct; of the constltnilounl richt that It h :i iMtsonal 
o l * i/niM/'"' t.'rtl,ie,l to thi. eMii.il |»roh'< tloi, of tl,r la ai I f 

ho U .h n ojl hi :, ..oii: .u.!i oarrlor. at lliij; In tUv luuiUr lUuU-r tin- anh >rlt\ \ V V " it<» 

>,inu i.ftnn.M.iiuo^ |v f„n:,.hol to .,:u,ih.- j.'.'rlor. ho ina.v proporly ooniiilahi tliJit his 



>.) 

AmtMidiiioht pn»\i(l('s» "nor ^h'M nny sisUo . . . deny J<>;\»y P;'f">(ff^ 
wilhiii ils jiiristli« li<)n (he i;(|n:il proleclioii of the laws". The u'utnni 
in:t\ Jilso lie (lefensil)le, if ihe <*<>uit iisi^cl ilio term "iulejinitioir* 

U) ine^iii an alisolnle coininand al all eosis lhat each and everv Neirro 
eliild allend a raeially halaiued sc^hool/'* Hut what is w ion^r about llie 
dicMuu is more iniporlant llian what is rijzlit ahont ii» \Vhal is \vron;r 
alxHU /hif/(/sU\\\:\\ it drains onl of /^oi/vi that <leelsi()n s si<:iiiliranre 
as a < lass aclion to siuMu e ecpial ednrationni opportmiilii^s for Xe^inies 
hy i-onipellin^r the sialics to reor^riuii/.e iheir pnhlic school systeins. '- \ll 
four of the ori^nnal Sriwol Sajtrt/ttion (»ases weiv <*lass actions and 
descrilK^d assmTi in theoi)inions,:5+7 T.S* at 4r)r). 

We do nol niiniihi/.e the iinpoi-nuKv of llie Kourleenth Amend- 
meat ri^rhts of an iudividnah Iml there wn.s more at issue in llvowii 
than the coutroversv between certain schools and cerlain children, 
//m/vx overlooks the fact that Nepoes coUeetively are harmed wheij 
the state, hy law or custom, operate.*; st^><rre;»::Ued schools or a sclu)ol 
svslem wiih uncorrceled etlWtsof se^rrc^ration. 

• Denial of accei^s to the dominant culture, lack of opuorlunity \\\ any 
meunin^rful wuv lo partieipati* iu politic al aiul olher puhlic adivitie.-. 
the sti«rnm of apartheid comleunud in the Thirteenth Amendment are 
(M)nc(nnitants of the dual educational systeiu. The unnialleahle fact 
transcendiii^r in importance the harm to individual Nc^rro ehddrcn 

that the separate school system was an intcfrral elemeiU ni the 
Southern Slate's oeuei'al nio^nam to re^triet Xe;:r(x»s as a elass froin 
part icii)ation in the life of t he ccMnnumity, the alfaii*s of the State, and 

Moli rll-hl ln.lo|.on.lo.,t of n>o nunihor of ..ihor nioniU.rs of Ww ^^\mv uMM ^f*'" Vom o^^^^^^^^^^^ 
W. llml^.a li\ Ui.'«llM rJ,i,in.iM.in. . . . ILirlhi in. Tito \\U\M l'.«r>»l l.iliM':»tlon:il Op|.orlu» 

What N m.ant h.v iho stntoniont of -no ihH.v ti» InliKralo l< thnl a " 7/',^' "^''./'V , 
n..t Imxr lo ron>|.h lo|y alli r U arlos and to insiiro th.il o\ory '**'t'*»^;t / "^S*^ Hw.mi'V. 

<talo U no: ro.pilro.l to Into^rato f.ill.v oior.v ^(•ho.»| ami rhlhl. tills • ' « » » \ 

t!io -tnt.. inay not havo o.rtnin roN islhllltlos to .hlLInn of :> mj."'»f»<y !"^'\"J 

oatin;: thoni. On' f.iUnro lo |M rf*»rin uhh- a.v In; "in•"^^t fnilona . ^^^'i^'/rr ' 

»:.it|..n In tin- North ami Wrst : l.o;:al .\»^|.oil<. 7 Si. l.oiiN I .h j. rJs. iVMU). .s^h' ..Uo 
lhodlM nss!on..f »ark>dalo \\ Shrln;:!|old Sih.^ol Comm.. at Infra. uh.th.-r 

•ntnh- -Jira. r.Hl. U (Mv. p.. hofou- th*. r.'*ont aniomluH nt^. nn h ir 'V^'" "J . V* ^. 
a f.iv*nahlo .loono nppllos to nunilK-r^ of tho «ln^^ «li*. «l» ""^ 'T./rVn,lt? lM^^ 
:: M.M.j.. Moral I'raoiloo ::4::4 rj*l i:.l.» i»'Uh Chafoo. Sonio t'n.Uoni** In J- 1 
-lih M1^'.0>. "In .h'alin;: uSth C.o;:ro;:athna <"«irts havo >'''--f^^\;»''V»;->7';'' '^^^^^^^^ 

olas>|||o.,th.»s. and ha^.- Inaioai^nl that an InjnmHoii 7i llaVv 

to..s." |»ovoh.|.inonts In iho l.aw—.MnlUp.irt.v I. tlyailon In J. V -L- • V 

at iW.iillr nmi : Orloan^ PaiUh Srlnx.l Uoanl v. Itash. r. CJr l*Jo7. * 
Ihtumi : r.rou'.lor v. (Ja^lo. .M.l). Ala. Il»:.r.. I4'J V Sn^.p 707 711 ''Vf,. " \ t " 

::V' l" s. !>o:: Ml»r.('.i : rra>|or v. II.Mr*! of rmst* f rnlwrsliy of North Carolina. .M U 

KV I'V.Vi V Snoi. T\<\\ii)Vtl hi r vurUun.'.\'tU v. ^.\SV^ , , ,. « •. i » 

• "VIohit s of ilio K*nirtoonth .\inon* it aro of irsr v|..hlno^^ of "^k J. '.r «.» 

personal rhrht^. hnt uhoro thoy aro ,oinm;it..l . . . jronorally "'^ ^-'^'V' ll^V :;V; l^^'^i l • 

OSS o!ititloa t.. W ni.i.Io ihi' snhJ.H t of ola^^ notions ;im > ^t^- ;V.^i>«;\ C!;' : '" ^ %*^".!! 

•o» ihan are oihor sovoral rlu-htC Kansa< City v. WMIliins. s ( Ir. * > -J' l 

.rr/ iU'uici] ;:ili r.S <nio:ii. Soo alMi Jlolnu's v. City of .\tlanta N.l) da. 11 ..4. l.M 

K snpp -MMi afr«l KlM li:5. Jua;:moht xaoatoJ ami roinnmloa for^a bro.ia..i jhyo 

n ;o" !:'r,n Ity u iTh Ma.vor a»a City i.f^UaUln.oro v. »>;>^^>"». ;"V^t\S M77 H^J : J*;lTor 

• Whitlov 4 rir ll'^ji*. Wt» F.'-NI trjl : lirnnson w WowrA of 'Prn^tios of Sohool l>l>tjc-l 

s/."* o'nnmoPt Tl o ria.^^ n.nloo In .\nt|s..j:n-atl»» Caso.. t\ Ch . I, Pp. r.. i 

(PJ.-.:?) Soo^ Mnmparty I.ltlff.nion In tlu' PHor..! fonrt<. 1 1 "'^f^' , • ; 

S74 : : .M' Kav. "With .Ml DoUlM-rato Sp^H.a"— A Stntly JJ^^'^^'^^/^'^-T mVw^ 
V V r I l»'>r H>S4~<iO : Cla^s Aotlon<— A Stmly of Gronp Intoiosi I. lyath.n. 

1 u4:' i:"l Ut'p niT.^n .MoaO^r. Tho Constitution and tlu- A>>l^-nniont of Pnplls lo 
Pnhilc S* !h»o|s. 4.% Va. I. Ito*'. '17. r.2:: (llC.li). 
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tlic nmiiistiviiin of Aiiiciicim life: Ncpvu-s must kocp lliclr nliin>« 
••|-*:l'>'iv};jitioii IS a frniup plii'iioiiuMioji. Altliou-'li tin- om-ctv <,f 

".''"'J f''lt l>.v oiu l) liu'iiilKT (»r the iri<Mii». iiiiv (lisci iiiiiiia- 

loi-v pi:i( tie(. IS iliiwtcd ii;riiinst the iivouu ns n uiiit aii'd .-i.Miiist iii- 
(iivKliiiils oiil.v iis tliiMi- coiimH-iioii with tlu' frroup iiivoKo^ the miti- 
p«Mip simctmii. ... lAsl a ;:i<nip-\vr,ni;r . . . tin- m.x'i' «»f itHhv.-ss 
Jiuisf Ik- -loup-wjilc to Ik' adwmnti'.""' AdiHiunti. iv,Iiv.<s tiu-ivfoiv 
nills for iiiiidi inmv tlinii nllowin;: n fow Xi';rm t-liildivii to nttciid 
foniu'iiy wlntc schools: it mils for li(|iiid:itioii of tin. .-Ante's system 
of do juri' Mmt\ f!i';riv.riiti<in and the <n}riiiiizi-d midoin.r of t he eiTwU 
of past so^'ri-atioii. ••iJovond |u ,-l,il,rs| personal ri-ld | under the 
iMiuileeutli Auiendment I however, or |M'rhaps as iiii asini-t of it. the 
lower fe<|ei-)il courts seem to Ih? rec«.-uizin;r n rifrlit in Xe.rro s<-liool 
dnldJ-en. enf<«re!il)le nt least hv a elass :i<-tion. /« /un-r the srhool 
V" '>/ "" cti/orre,/ polin, of sc,,rcff,-uw irresiH'et i ve 

<.f \yhe(hei--;uiv coloml pupil Jias kim deni.nl admission to anv 
II n-iilar s<-1i<m)1 on the ;>i-oiind of his i-jiee." 

I( is iindoiilttedly true that th<' iiitan;ril)le inade<iii!ieies of a s<>.rre- 
"iit<'d ediinilion harm the iiidividiml. hut the .»<iipjvme Coin-t lrei7te<l 
these Jiia<le<iiiaeies as inherent nttrihiites which piwail iiniversjillv.':" 
For I'Xiimplo. the Com-t .*«id : 

riCdiiwition] is the very foundation of ;r<MMl <'itizensliip. Today 
It IS a jiriiicipal insfJiiment in an-ahnhuf thfl r-hthJ t„ riiJtuiol 
vahtcs. Ill pivpai-in;r Imn for later professional tiiiinin;;. and in 
lirljum I, ID, to iuljusi lumiuithi to his VI) I'lroiiinnit. \ n these da vs. 
;tis«l«iihtfiil that any child may rcasonahlv Itee.vpeited losiicce-d 
tf he IS ( eiiied the opimitiiiiity of an edirctifi<m. .Such an oi)i>or. 
fmiity wlieiv the state has imdei-takeii to provide it. is a ri-dit 

Which must 1)0 de available to all on aqiial terms :j|7 r..S. at -m 

(Iviiipliasis added.) 
A;;iiiii. iiiiK-iitieai passa;re: 
To sepaiiite. |Vliildivn | from otllel^* of similar ajro and qualificli- 
tioiis s-olely IwcrtiiPt. of their iiiee •reiienitos a feeliii;r„f inferiority 

as to their status m the eoi unity that iiiav :ineet their heart's 

,,;!!"' V'.""' " "".y hiilikely ever fo Ir. umlone. ;W7 T'..S. at VM 
" "'"'" ■'^ predicate it is not smprlsiiiir that Jhoini 11, a yeai- after 

to nitlltlo.ll UiiXCi'T TIlH lim LtliinHn.V^ vl tJ /|^T lit*' *tM|t| rillMt i-il llir*' 

«i.i.... ,.ro r.....,o.'.;:;','i.;.,.";:. V.;^':;;.;l\'i^;•lf'^s;;;i::;;/;:;;^^^*"'"''••'••'•'^^ 



37 



hrotin I was (kruh-il. i.'oin.<r U-vfiiul ivi-oiinitioii *if tin- '■ nc-.s,;,,,,!" 
i iirht Ml till, iiulividtid plaiiitiirs, fasliioiied a miiedv npniom-iati! for 
the Class. I lu- Coiiit iiiii)ost'(l on the states tlie dutv of fiirnisliiii.r an 

iitL-nited stlioo svstem. tliatris, tlie duty of "cjrettiratriiiirl a tnuisi- 
noii to :i i-!icially iiondisci-iininatoiy scliool vy.v/,w."'" (Einpliasis 
added ) In addition. Ilro,c„. 11 siiboidinatid tin; "pi-csciit" li.W.r in 
tin. Midi vidiial plaintiffs to the ri-ht of Xein-.)es as a class to a unitary, 
noiihicial system— some time in the future.'* * 

The central vice in a foriiiei ly dc jure si'-rix-iiated piihlic s. h(x»I 
system IS apartheid by dual zoniiiii: iu the past hv law. the use of 
one set of attendaiue zones for white childn-n and another for Xeirro 
children, and the lonipiilsory initial assi;nuiient of a Ne-ro to the 
-V'.in-o school in his zone. Dual zoniii- pei-sists in the contiiuiiii.' oiier- 
ntion of Xejrro school identified as Xe-roJ historieallv and iR-caus.' 
till! faculty and stiideiits are Xeiiroes. Acceptance of an iiulividiial s 
application for tniiisfer. tlierefo»ie. may sitisfv that particular in- 
dividual : It will not satisfy the class. The chiss is^all Xejir,, rliihhc-n in 
:i sciiool district attcudin^r. I»y delinition. inlierentiv nuwiiial ^.-liools 
and weaniin: the batlfro of slavery sepai-jition displays. Relief to the 
class ivf|uircs school boards' to di'se.civ'rate the sclioi)! fnuu which a 
transferee conies as well as the school to which he .roes. It renuin-s 
convereioii of the dual zonse into a siu-le system. Faculties, facilities, 
ami jictivitu^ as well as student ImxIIcs must l)e inte«rttitwl. Xo matter 
what view IS taken of the nitionale in lirmn) 1. lho,n, 11 eiivisa.riNl 
the iviuedy ffillowiiifr the wrouir. the states correctiu.r its discriini"iia- 
t!..ii :iiriiiiis{ Xe-ri-oesas a class, tlin.iiiih sepamte 5« lio<ds. by initiatiiK' 
and opcnitinjr :i unitary iiite-nited Si liool system. The .rmdiial tnu?- 
sitioii the .Siipiviiie Court authoi ized was to allow the states time to 

solve liie adininistrative problems inherent in that d i.i..over. Xo 

ilehn, ,rn„I,l hnvc hrpn ncre-ssorii '»f thr ni/hf of Jxkuc /// Hrown hul 
hcnt ouhi the nijhf of h.,lh-hhwl Xe.qro f>Uih,Hif>> to .nhnlsswu to ,i 
wlnlr srhaol Moreoirr. the ihlnj of ,r.>e >ir„r Ju ile,hlh„, P.rowii M 
'iitfl the ,/r,„I,n,I remeihj Brown IT 'Mihmeil in„ ho '/nutfjiW oiJi/ on 
the ntmn„1 that the "peisiouiiJ ,nul /nesenf riqht of the hulh-hhnil 
/tf.nutiffx ,j!ehl to the oen-rhJhu, r>t,hl of Xenioes m <i ehK» to 
'I enmnletehi ivteffret/fifeiJ jnih1!eeihu;itio,K 

.VJthou<rli psycholo-rical harm and lack oF educational oppoi timitie* 
to .Noirroes may exist whether caused by de facto or de jiia-.<;e.rn'ir:«tioiu 

III- . Mirrs ni.i.v nnil Mint aiMltinnal timo U noo-«<.-irr to ^VA- n it |' " r.iUn" In irt 
.' t»i..i I I I fho rl;i« rlaht It fhr Itniwn. CVmoor v. .\an»ii Itr.nUrv am! i;o-Pr< 



:i i:rate poHcv of :ip:utiu*i<I :i«rirn»v;ites the h;iini. 'rini.s, riiiof .Ins: ice 
\V:irieii qiiofeil with nppiDvar the liiKHiiir »f the disti ic t eoiiit in the 
h'l'iisitx e:i?e: -The iini)act [of the detriineiital etFeet of seiriv;i:»tion 
upon Xeirro eliihlnMi] is irivnter wliea it has tlie ^nirtion of thv law: 
for the lioliry of iHrpanitti)*; the nice is usually intei pi-eted as <l« lotiiiir 
t!ie iuferioi ity of the Xeirro •rt'onj*. A sense of iiiferionty allocis t!ie 
motivation of a ehikl to learn. Seiriv^Tiition with the S:ni('tion of hiw. 
rheivfore, iiasa tenuem-y to fs^etardj the educational and mental devel- 
opment of Xeirm ehildi*en and to deprive tlieni of si>s«e of the l)enents 
they woiUd mvive hi a nu'ht1\}ii\ htfeyt^ffed ^i-hoof xt/.sff^iur (Km- 
nhasis added.) /^ioirn /. :U7 17.8. at 404. The State, theit?foit?, shonid 
Ih* muter a duty to take whatever rornvtive ai tion is ueeessary to nudo 
the liann it created and fi>steml.*''* ^State nnHumties were thus fhft/ 
hotmd to devote every eiri>i't towanl hiU/ttfhig tlv3(€(ftTffnfton and l)rin«r- 
in«r a!K>nr the elimination of nu-ial dii?crinnuation in i!ie pnhlic s<:hool 
xf/MfemT (Kniphasis added.) Cooprr i\ I at 7- Some may 

donht whether toleninee of de fac*to sviri-epUidii is an uusnhtle form of 
state action. Theiv e;in I)o no donht as to the nature and elfeet of se«jre- 
pition thate:une into Immuit and |H'i>5ists I)eeaiise of stateartioa as jiart 
of the lon!!standin;r pattern to narmw the access of Xe«rn)es to iH^Iiticil 
|K>werand totlielifeof themnuninsity- 

lu a school system the |H;isons capable of ,«rivin«r class n*lief are of 
couise itsftdministnitors. It is they who ai-e uinler the affirmative duty 
to ta^:e corrective action toward the iroal of one inte«rr:ited svstem. As 
Judires Sol)elotr and Hell said in ///WAv/ v. Srhoof Hmntl of the ('ihf 
of ir,rhi,wud^ I (^?r. im;r>. :M:> F/2rl "!<kV.-22 : ■ 

. . fhe hifthifh-e itt tiHncriiiij tl»*\ctJr**ftafiOti of the piihlsf 
SichooLs miiftf conn* fro:*} fhr xvhool tm/horffyeK . . . A^ym»*fhu* 
tiefwn )nritri.s /norc f/tt*ii fe^fhif/ tho-^e mho httrr foit{i hcrti ilcprireJ 
oi frenlom of f'th't^afhuittl oppovfn)t»f9f^ ^Yo9» noir Intre ti f-hotreS' 
. . . It IS now H):m and hiirh time for the com-t to insist that ^oo<I 
faith eom]:liancv ivqnires administnitors of schools to piiKved 
actively with fhar nontnui>fora1)Ie duty to undo the seirivirs^tion 
wh^ch both hy action and in:sc*»son has'lHrn persirtently perpet- 
uated. (Kinjihasis added.) 
In. ?iOrf/:/*}'Osii >% Iiotn*tI of l\tl ftrttftov of tha ^'/V// of .7/c;///>/i/.<. Oil". 
li:r>-2. -02 F.2d SlS. the defendants a-^ei ted. as the de.feinlants assert 
luMV. that continued S4'«rre^rat ion is •*volnntaiy on the part of Xeirro 
pnpi«r*and pamits Invaiwe they do net avail themselves of the tninsfer 
|>rov!sions." The Conit hehl: *'The Pupil Assiirnnient Law . . . v.ill 
iu)t serve as a plan to fonvei-t a hinu-ial svstem into a nonnu-ial 
system . . . Xe»rro children camiot l>c r«H|nired to apply for that to 
wriic'ii tlu'v are. entitled as a matter of riirht. . , . The Inmleu i-a^fK 
u*Uhfhe yirhotdaiifhortfu^iifohitfHtfediusrfjn*tjnfkni . . . \Th(* f*ti(n-tl^ 



"I fhf riw«ii{r(*ni-*nt nf rtttir:u:tt!-.*i- nrtu.ti W*** viTy h-nrt nf Iinm'n : frirt*- 

'<i;i».*j4 hx%\\ f»i nTi'ttitlMii rji«M:i! iT:l:»rl:j niiil :iinriii;jtlvi»Iv rt»(kn:.Miixi* srlion: rtf fi-rnl.uir'f 
i«J:it5''.'* Kl«. It:ti*!nl ItMUilnitn* \\\ tht* I'uli'ii' S«'Iiim»1<- Tin* rnmtif ittlotirt! ri)nc»';«f<, 7< 
Unri". X^\l*'^\ ."1:4. r.l-J nnRro. Sti» .-iK- <a:imor ;in«l \Mr.\- U* Itttrsrnf.- CnMii- 

S<'»tHo:s? SmiiH' .tiiilirinl UtK|Min<i»< :t Sfnfiif. r.I*. I:m'. 4.". r,'«-^t i "Sf-.f** 

rattM-if If vififiml W'Wh tlio nwxM |triitrrr!i>ti r!Ti:^r." r*v»|»«T r. AnroM. 1f>riJ5. TC*% t*.S, V.\. 
S. C*. 1401, n T..Kfl.*Jil r». . . y\t\<X of m^i-^r i|»TNii»ii< tti tl".»» Warn-n Cn\%r% iini>" 

>»^*f:iIi:J»t:r •! rMu^f'titMoziat H:«fm vrn- fvt»J'—nv ni:!n»t'»f*»s •M'-rrf«nff fhr i:«>ver»^ni«»:«l »o 
p-rr?!:t tr%y\i\ iy i.nrtlrn'nr fnrm of rrcul.'ttlMn. V'W tin- omf.h.i'.l'* »i|)«»ri im»:i'»iirr< Mm» '•^t;itf^s 
Mi!-r !?• r*«r»-i'iM!r ♦»*' th**\^ i*%'X\\\Xh"< :*H*X ^f'-j**- t*p»r kukc :n^l• '••vi»i?t ofT^**! iIN- 

f:S-MMf.w no! r.f f>M»i- <-r.':c!itn'*. <*nv rt'^-iMrrtnl : f^nistif iuImk-iI AiUniHraMnn :-uif tl;»' lTi»mo. 
\W' ♦'f ntinzsm nisliK. Sri Unrv. T.. R«»v. 0!, fC rKt«i;), 
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sfhouhl isnhmit fome rcalhtic plan for the ovgfn)h*(tioi} of thrir schools 
oha nonnwhil baniW. (Einphusis suldcd.) In DoiveV r. School Board 
of Okhihoma Cihj Pnhlic iSchooh. AV. I). Okla. 1005. 244 F. Snpp. 071, 
075. 078-70. the School lioard in Oklahoma City had ".sui)erin)i>o.<ed" 
a geognmhie zone plan on -ah-eady existing I'esidential segregation 
initiated by hiw.** Tlie conrt hehl ; A school b(>!ird nni$t "adopt })olicies 
that wonld increase the percentage of pupils who axt* obtaining a 
desegi-egsitededucjition. . . . [The] faihn-etoadopt jin afiinnative i)ol- 
icy isiti?clf a policy* adheivnce to which, at least in this case, has slowed 
np. . . the desegregsition process. . . . f ir]/<€/Y? the censathn of as- 
*Kir/nm€)it and transfer policies haseil notehf on race is iitsaffreient to 
hring ahont more than token change in the segregated system, the 
Hoard mast deri-ne affirmatiee aetion n'asomhhj purposed to effectaate 
the desegregation r/oaL ThisX*onchision nnikes no new law.** 

The position we take in tliesi? consolidated cases is that the onhj ade- 
Qntite tedtess for tt prerioaslg overt sgsfem^tridc poUrg of segregation 
directed agninsf Xegrofs as a callectlre entifg is a sz/xfem-tride paUcg 
of integration. In Singleton I the Conit tonclied on the states dnty to 
integrate: 

**In retrosi)ect, the scvoiid Brown opinion clearly iin])oses on pub- 
lic school authorities the duty to provide an integrated school sys- 
tem. Judge Parker s well-known dictnni should be laid to rest. It is 
inconsistent with Rrown and the latei* develojnnent of decisional 
and statutory law in the ami of civil rights." -MS F.*2d at 7'>o ii.n. 
Thire vearsln^fore Sinr/leton I this Court aiialvcd the problem in /*ofts 
r. Fh\v. 5 Cir. VM^. :W\ F.2d 284. In t!i;it ciist* t!)e Court i-ejected a 
school iioard's contention that a suit hroiiglit by two Negit> pai*cnt.s was 
not a class action even though the record contained testimony that one 
- parent was bringing the action only for his own children and not for 
other Xegro children. The Board contended that a court order was 
not needed I)ecaiisc it was willing to admit any Xegro child to a white 
school on demand of any Xegro child. Judge Brown, sjjeaking for the 
Conrt.said; 

'•Properly construed tlic j>urposc of the suit was not to achieve 
specific assignment of specific ehild!*en to any specific grade or 
school. The peculiar rights of specific indivfduals were not in 
controversy. It was dii-ected at tlie sgstem-iride poVcg of racial 
segreg:ition. It sought obliteration of that policy of system- wide 
racial discrimination. . 

Kvon before Potts r. Flaci\ in Bush ^. Orleans Parish School Board. 

5 Cir. lOfio, :U)8 F.2d 402, 400^ the Court said: 

'*In this aspect of finitial] pupil as.<igiiinent [to segivgated 
schools! the facts present a clear case where then- is not <uily dep- 
rivation of the rights of the individuals directly concerned hut 



^•TIi»» Court rtl.<o Mill: •Then- i< :it Ij-nst con>lilcmMe <lonl>t tlint rellrf ronfltifMl to In- 
iHvitliial sp»»cltio(l NVgrn cliililron either roiilil bi» jjraiitifl or, if grsinteil, conld be so limited 
in its oiicrsitlve effect. By the nature of the controversy, the attack is on the unconstitit* 
t!iiM;il |ir:irr»ri. nf nirinl iUs<rrltiiiti:itiiiii. Oiuv that is Utmul tn i^xl<t. Ihe Court must "inltT 
ihnl it Iff iUM-i*ntinuefI. Such a rtecrcc. of course, miirht name tin: succp^«ful plaintiff as 
tn luirty liitt ti» l»c cnst-riminntfil a^niinst. But that <locrce may not— either expressly or 
impliedly -.ifllnnutivHy nutliitrixi* vouMmU'fl «li'.rrimMi;;tioi« lir r"»'<on of met* r.^'ninst 
i»:hrrs. Cf. Shrlh-y v. Krnmi r. VMS. »::4. IT.S. 1. r.S S.Ct. .s::ii.' OL' r..Kil. inU. Moreover, 
tn n*(|niro school systiMii to ;iilmft th»* sjiccific sni-revsnn plain tiflf NVjrro chi!<| while 
ot!ii-r<. havin;; tni ^uch protoctioii. wi-n* roquirHl to uttwul schools in :i raciallv !!:e;;re;;^ted 
\v<tHn. wiiuW Ut' f«ir tlu* ciHU't to ronirlfnitr nctiwly to th»» ctitMH (UM-riuilutlou proscrilicil 
li\ UM*h V. ()rI«Mi;< r.iri>li Srln.ol Ui»anl. Cir Uttl'j. luiH IJH. 4J)». nu n-hrarln;: :10H 
V2i\ ."o::: sri-a!wi, Ko<s V. n.\,.r. r» Cir. ini;u. K.2;l nil." Potts \*. Flax. :n:: r.L'il at 2S». 
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dopriviUion of the ri«i:ht.s of Xeirio si-hcol rhildron a rl:is>. As 
a class, and invspoctive of anv iiulividnars ri«rlit to be adniittod 
on a non-racial basis to u particular school, NV«rro children in the 
public schools have a constitntional ri<rht to have (he public .-tIiooI 
svstcni administered free from an administrative i)()licv of se«>^- 
re<^ation." *^ 
SiHi also 7?«.v.v V. r;;/eK 5 Oir. l»fi:3, ;;i2 F.2d 191. 11)4-90; Auf/usfi,.s r. 
hoiird ot rtihhr: I mfrurfwu of Kscand)ia ('onntv. 5 Cir. 100:l ':]()(> F.2d 
8()2. 86!): lloUomI i\ Board of Fuhltc Imfmcfhu of Palm lieJrh 
O^niHfff.:, Wm. 258 F.2d 7:50: Orhom Pj,ns/i School noard r. 
Uitsh. T) Cir. I0r)7, 242 F.2d IjIC. 

lirotni was an inevitable, predictable extension of Sirertf r Pahifer 
im. r.S. Vy>iK TO S.(\\ 848. 94 L.Kd. I !4. and McLaurh rm/- 
/toma Mate UencaU. 19^0, :i:i<) I'.S. (i:l7. 70 S.Ct. 851, 1)4 L.Kd. 1141) 
1 hose cases involved separate but ecpial or identical *rradiiate facili- 
ties. Facto i-s '-incapable of objective nieasnrement" but orneial to a 
jrood trradnate education were not available to Pe«rre<rated Negroes 
liiese weiv the intanjilble factoi^j that prevented the Negro «ri.aduate 
stiu ents from liavin«r normal contacts and association wiFli white 
stndent.s. Apartheid made the two <>:ronps nnequaL In llromi I these 
sanu^ intan-ibles weiv found ^*to apply with added force to children 
in tirade and high schools : educational opimrtnnitv in public scIi(K)Is 
nnist be made available to all oiie(pial terms. 

The Hnncu I finding that si^gregated schooling causes psychologi. 
cal harm and denies equal educational opportunities should not l)e 
construed as the sole basis for the decision."- So construed, the wav 
would be open for proponents of the status quo to attempt to show, o'n 

n^^*''"" ilo-ilt u-Itli only .in IruHvWnnI chlMs ri;rlit to ;i. nilttJ.I to iKirt 

Sir 'i^'^.^^^ ^'-idii^ 
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the facts, that into<rratioii iiiay he hannfiil or the lo«er of two evils. 
huU^ed tliat iiarrov.' view of Brouni I has UhI Several district courts 
into error."* We think that the jnd'iinent ••inn.«t have rested on the 
view that racial se«iTe{ration is, in principle, a denial of ecpiality to 
the minority a«rainst whom it is directed/'"^ The relief BroH)) H re- 
quires rests on ivcognition of the principle that state-iinposed sep- 
aration by race is an invidions classification and for that reason alone 
is nnconstitntiona!.-'^ Clnssilications based upon race are especially 
suspect, since they are "odious to a free people,""" In shoi-t, compul- 
sory sei)aratiou5 apartheid, is pei- se discriuiinatory against Ne^rroes, 
A number of post-/>/ 6;// >/ per curiam decisions not involviu": educa- 
tion make it clear that the bioad dimensions of the rationale are not 
circumscribed by the uecesity of showiufr hannful inequality to the 
individual. In these cases Ne;;roes were i^^parated from whites but 
were afforded equal or identical facilities, Kelyiii^ on /}ro)nK the 
Court ordered inteiriation of the facility or activity,"- See also A hJey- 
son r. Marfh), 19r,4, U.S. 309, 402,' 84 S,Ct, 4o4, 11 L.Ed.2d 430, 
4?>3, holdiufr that compulsory desinfuation of a cnndichite's race on the 
ballot is unlawful. Tlie de-si^rnation placed "the power of tlie St^itc 
behind a racial cla.ssification that induces racial prejudice at the polls." 

Boirmc/ i\ f^harpe, 10r)4, 347 U,S. 497, 74 S.Ct 693, 98 L. Ed. 884, 
provides further evidence of the bicadth of the ri«rht recoj^nized in 
Brown. Hiere, because the case concerned the Disti ict of Columbia, 
the Court had to rely on the due process clans(* of the Fifth Amend- 
nuMit instead of the equal protection clause of the Fourteenth Amend- 
ment, (ioiuii: beyoml any (piestiou of psycliolotrical harm or of the 
denial of e(|ual e^lucational oppoilunties to the individual, the (\)uit 
concluded that racial cla.ssificatious in public education are so unrea."-ou- 
able and arbitrary as to viohite due process: 

"Lil)crty under law extends to the full ran*re of conduct which 
the individual is fiee to pursue, and it cannot be resti icted except 
for a proper jjovernmental ol)j(»ctive. fscgrcyaffon 'nt pnhltc edn- 
cut ion is not reffSonf/7j7)/ related to ony proper governmental oh- 
jectJrc^ and thus it imposes on Xejjro children ... a burden that 



74 S»«i' Sti-n V. Snvaminli'Clintli.niii Oonnty Uo.inl i»f IMiMMtlon S.n.(;.-i. VMVA. 220 p. 
Sni»|). rov'iJ \\:V.\ V.'Zi\ .'."»: 2-">ri RSnnn RA (l!H;r»|, a|»!>»'jU |H'!u1iii>:; 2T%Tt K.Snpp. SS 

n:)lil!), :UM>'*iU IH'tidfli;:. Si>r :iisii .;.)l*k>«0li' MiniiVip:i] S(>|Mr:lt(' Sflinol nN'trirt V. KvitS. 
Clr. llMWi. :\Tu V.2i\ «.*>:{. 

W»H•ll^l^'^. T"\v:inl NiMitrai i'rinciji!c< nf {'on'»tItutinn;il L:iw. U irv. I*. Wvw \, 'Ml 
rron'«»<or Wpclislor r^iiiclndi'd : "Kor nn-, ii'^'^innhi;; p»iiiril f:i"iUti<«<. tin* (|iirsfi<iii 
Iiohj**! by >t:itP'i'iif«mMl M>;r:('^atSoii !«» imt niH- of (INrriniiiiMtioii at all. \\> liinnan t\\M\ 
(•oii.<titiitinnal ilinu>n>«lon> Ui' <':itiri>ly clsrwlirro. In Uir ilniial hy tlio .staii' of fnuMlnin to 
a<'-nrjiitr ..." Tin- artl'^jr ^t.irti-d a vf;:.^r<)n.< (l«»l»at('. Sec antlmrltii-^ roUiu'tiMl in KiiiMi( r>tou 
anil IIiiImt. PoUtini! aad Civil Ki>:lits \{V*Tu \{V*{) {VMVt). .S<m- aKu Kajilan. Kipialilv in an 
T'lH-fjnal WorM. IM NW t'.li. U»«v. IKiV.K iVM\V,). 

Knr lUMMi^^Nfon of tin* inherently — arhltnsrv — Ha<>«iti<*ati(in lu'lneiplo apiitKt tlu- prinolple 
of iMpMlity of ec'nratl )Mal o|i)Hirtnnlty, "^eo Piss, Uaefal InilrUance In the I'ulillc S**!iooN ; Tlie 
C'<Mj'»!5tntioMal rono(»iit. 7S Carv. ."IH. "iOri-O.*? <10r».'). 

■'• Si p I'ollak. Kaelal ])i<er!nilnati(Mi and JuiUHal Integrity : .\ u*piv to TVnfi'ssor 
WerlKhM". niS V. Pa. L. Ui-v. 1 < 11)50 1 : Kaplan. SN'irn-^i.itlon M titration and tlie SelioolR — 
l*art< I. 'Hio Xew Hocli"lli' K\p»«riiMH'e nS NW t*. L. Kev. 1. IJI iWA). 

77 Kon»niat.«»u v. United States. 1044. 32;{ f.S. 214. 210. <)."> S. Ct. lO.'I. .*^n L. Ed. 104. 

7s K.;:., Sohlro v. Uynnin. .T7r» U.S. :50r> <10n4) (nninlclpal audltorinnis) : .Tolni'.on v. 
Viru'inla. .'{7:{ U.S. fil (1!M!S) (conrt-rooms) : Stat»» .Vtlilrtfe Coinni'n v. nor.<ev. .^O." U.S. 
Z>:{i\ nO.'»!>) <aiiili»Ue ennte<ts) New Orleans City Park Improvrnient .\><'n v. Detlejre. 
rriS r.S. ."14 (10."^fi) (puhlle parkx nnd jiolf wnr.sos) Oayh- v. Hrowder. .'jr»2 I'.S. 00:{ Untrn- 
stat»» hns«e^) : ITolnies v. City of .\tlanta. n.'O U.S. S70 (10.-.") (ninniclpal ;:»lf roiirso.<?) : 
Mayor of UaUinn>re v. Dawson, li.lO U.S. 877 (10.').')) (pnbllc beaches and hathliouscs). 
>fnlr V. LonNvllle Park Tlieatrlcal .Vs^'n. .'{47 U.S. 071 (10.")4) (rnunlelpal ampliitln'.Tter). 
For lower conrt decisions to the same effect, see cases eollecte<l In Enmiorson nn<l Hnbcr. 
Polltienl and Civil IUj:ht< in the United Staters 1078 (1007). 

7f) Seo Cnhn. .Tnrisprndenec. ^0 X.Y.U.L. Rev. 150, (10.").')). Cf. .\ntlean. Rnnal 

Protection Otnslde the Cinube. 40 Cal. Iv. Rev. .302. .'104 (1054) : Pollak, Racial Discrimina- 
tion ntid Jndiclal Integrity, 108 U. Pa. h. Rev. 1, 27-28 (1959). 
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constitutes an arbitrary deprivation of their lilKjrtv/' 347 U.S. at 
498. (Emphasis added.) 
As ill the jury e.xchisioii cases, when the chissifie^ition is not /'misoii- 
ably related to any pioper ^Governmental objective" equal piotection 
and due process merge. 

If Broxon has only the narrow meaning Jyrtggs gives it, the system of 
state-sanctioned segregated schools will continue indefinitely with onlv 
a little token desegregiition. White schpol boards, almost univei^al iii 
this circuit, will Ikj able to continue to say that their constitutional duty 
ends wheirthey provide relief to the particular Negro children who, as 
individuals, claim their pei^sonal right to l)c admitted to white schools. 
If the Brlgcjs thinking should prevail, the dual systom will, for all 
practical purposes, be maintained: white school oiKcials in most key 
positions at the state and county levels; Negro faculties in Nogm 
schools, white faculties in white schools: no white children or onlv a 
few white children of way-out parents in N^rgro schools; a few Negroes 
in some white schools; at best, tokenism in certain school districts. 

Uroums broad meaning, its important meaning, is its revitaliy.ation 
. olthc national constitutional ri^jlit the Thirteenth, Fourteenth, and 
Fifteenth Adnieiidments created in favor of Negroes. Tliis is tlie right 
of Negroes to national citi>censliip, their right as a class to share the 
privileges and immunities only white citijceiis had enjoyed as a class. 
Brown erased Dred Scatty used the Fourteenth Ameiidineiit to breathe 
life into the Thirteenth, and wrote the Declaration of Independence 
into the Constitution. Freed men ai*e free men. Tliej' are created as 
ejiiial as are all other American citijcens and with the same unalienable 
rifi:lits to life, liberty, and the piii^iiit of happiness. No longer ^'beings 
of an inferior race"— the Dred Scoft article of faith— Negroes too are 
part of "the people of tlie United States". 

A primary responsibility of federal courts is to protect natioually 
created constitutional rights. A duty the States is to give effect to 
such rights— here, by providing equal educational opportunities free 
of any compulsion that Negroes wear a badge of shivery. The States 
owe this duty to Negroes, not just because every citiy.eii is entitled to be 
free from arbitraiy discrimination as a heritage of the common law 
or becuuse every citijceii may look to his state tor equal pix)tectiou of 
the rights a state grants its citizens. As Justice Harlan clearly saw in 
the Cicil Rights Cases 100 U.S. 3 S.Ct. 18, 27 L.Ed. 88;*), the 

Wartime Amendments created an a'ffirmative duty that the States erad- 
kate all relics, ''badges and indicia of slavery'^ lest Negroes as a race 
sink hack into ''second-class'^ citizenship. 

B. The factual situation dealt with in Bell v. School City of GanL 
N.D. Iiid. hm, 2in F. Siipp. 819, a fd 7 Cir. VM\ ?M F.-2d 209. cei-t. 
den'd ;>77 T.S. 024 (10G4) is not the situation the Supreme Court had 
before it in Brown or thar we deal with in this circuit. Brovm dealt 
with s^ate-imposed segregation based on dual attendance jcones. Bell 



bjvsed on the neighborhood single jcone system. In Bell the plaiiitifrs 
alleged that the Gary School Board Imd'deliberately gerrynianderetl 
school utteiidaiiee xones to achieve a segi-egated school svsteni in viohi- 
tioii of i*s ''duty to provide and maintain a racially iiitegnited system". 
On ilie yjiowiug that the students were assigned andooundarv Hues 
drawn based upon reasoiial)le nonracial criteria, the court lield that tiie 
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school bourd did not delibcnitely soiiregJitethc nices; the rneial hahinco 
nttiihutable to <reo<rr:ii)hk- and housing patterns. The coni t :ina- 
Ivzed the problem in terms of state action rather than ni terms oX the 
.S'e'M(K\s viirht to eqnal educational opportimiries. Finding no state 
nttTou the court concluded that Brotm did not apply. In eilect, tiie 
court held that de facto segregated ncighl)orliood schools must lx» ac- 
ceptcil. At any rate, the court said, "s^ates do not have an allirmative 
duty to provi(ie an iutcgrated'educatiou''. The Seventh Cn-cuit '^"^nned. 

\Ve umst assume that Congress was well aware of the fact that hdl 
was concerned with de facto segregated neighborhood schools--onlv. 
Xot withstanding the broad languajie of the opnuon relatnig to the lack 
of a (hity to integrate, language later tVeqnently (|Uotc^ by b«i]J»p/' 
Ilumpluvy and oHiers in the debates on the C^ivd Kights Act of 10(> \, 
(^on<vre.-^s went only so far as to prohibit cross-district busing and 
cross-distrirt assii^nment of students. ,,^^011 

The fact>s, as found by the Court in Bell, favored the Oary bciiooi 
Hoard Other courts, on Very similar facts, have decided that there are 
alternatives to acceptance of the status quo.*-^ A conuucntator on the 
suhicct has fairlv sunnned up the ca?(^s: "rsiujr Brown as a govern- 
in'^ principle, racial imbalance caused by racially motivated couaur- 
is clearly invalid. Wlieu racial imbalance results fortuitously, there . 
asplitof aulhority." ^^* . ' t.- 

Bark'idale w J^prinr/ficfd School Committee. I). :\Iass. lybo, *J.6i 1^. 
Supp. o-i;:), similar on the facts to Bell, iiolds squarely contrary to 

^'"^^^••Tlio defendants annus ncvcHhclcs^'. ti^at there is no constitutional 
mandate to remedy racial imbalance. Bell v. School City of Garv, 
324 F.2d 209 (7th Cir. 106:5). But that is not the question. I he 
(nMion is whether there is a eo7islitutmH(l duty to provide equal 
' edueathnal opportumtk>f for all children within the syntem . While 

M-The central constitutional fact Is tlio i'^'-^'l'-'li'^^'J" (»f tlu' 
The Hi cr'tlonal sytitcm that Is thus compulsory and public n^^*^'^^^' "»V.?i/fn .^^^^^^ 
iu iUH u lov ?As «^ aavontltlous jcoffrogatlnii : It eal.not :ice.M.t J" 
I 1 tlii- ttrouiul thai it l> not cnorcP{l or planunl hut iicroiited. Uranclu. \. J;"; nl J r V''"Vi» 

; V. Boinl of IM^^ of Chleiico. X.D.IIl. lilC:!. :i2:t RSiipp 4lifi: v. Ci i Inn.itl 

. mr I of E.l.>cntion, S.D.OI.Io lOlir,. 2 F.Syl.l.. r,72 : I..vlH;l. v K.M.ston S.-lmol I. j<t lot N n. 
Oliiii I'liH 22i» FSinip. 740: Downs v. lioiiril of MuoiUliiii. in Cir. l.Mi.i .>.ui i ..ii . 
•.rt .'ViSh asn r S ni4 S.T S.Ct. SHS. 1K I,.K<I. -IA SOO: mid Sealy V. Depart nil", t of Pclill • 
I wM- , •Ilnn of I'pnnsylvnnla 3 Cir IftriS. 252 F.2d SnS. nri- more or less In nRreen:iMit with 

111(1 tl e iinuirietv of eonsiilorins transiMirtntlon. se(.Brai.li.v safery. aeeesf riiad.^. .\ii.| otiier 
n"atraT«ulTl'.as "atlo.ml oa^o. for >el.ool aHtrletln^^^^ 

einj^^st...,! ,.D..V^ ^J^l J, J. , „.„.k„,„,o 1 f^l'rin««<d. Sel.oo 00^^^ 

Si ^vn';:^ii;rraiii;rdi?? k;;;;{'iS 

^ioin) kVfi^o"'^u1.lahm^^• Kirifln^ ->'■'■ "fr'!' r'? N-V.IM "^.^j);^^ 

•iT.-, (niB4» cert ((fji'rf 37n T'.S. 8S1 (inG4) ( Donrd aiav "take Inloeon-Jlileiatlon ilieeilinlc 
;-o m oiitiori of t irchlldren" wfoic drnwiiiK tin- attendance lllle^ for a new -.•liooli • O soi. 

Nrtund .Mi'.u-atlon-) Van lUerkoiu \\ Donovan. lObj. ViiVA. -'n 

N.K.i»a nos. 
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; . . I tiiiiiiot iicccirf the view iii Aw) tlmt ni,l,. r.., i 



tl.ai, the decision i X// ,„/lv „ ; " 'i'^^^'Vlf-'- '■ri"''«'s '"oic 
tlic sense tliat iute-nation .i n, , ! f' ' nitefrrate in 
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■nnf .v/ / f I I" fli's ciiciiit. ocoiim'd within the 

scf:iv-a( K.n n. the South to iu twal do farto s..',- • r Ition'S; h \„,V i 
noa. a,,,,a.vMt tha„ real. Ilnv sc-hool lK,a,-.Is,7 tilii !'Vl • c .i*?", i , ^ 

lu ighho liomls as suitable amis ui whuli to hx-atc N(..r,,, sihnnUne 
asuu unfoitnuate fortuity: It nuno iuto (vxist(MU(. s "t^at a tiou ^ 

^mdojMo.ots of past disei i.nination. The crit^iiou'r. tluMil^I^ur? 

■ ' -I' K In inii li-ii V- il . '■tiitiis III till- <-iiiiiiiiiiiilty tliiit iinii' 
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of color to :i legitimate govornnieiital purpose. For example, jiir,v 
venires must ixipreseiit a cross-section of the conununity. Stramlei- /\ 
West Vinfmhu 1880, 100 U.S. .'^O;), 25 L. Ed (K;4. The jury commis- 
sioners thei*cfore nnist have a '^conscious -tiwareness of mice in extiii- 
•ruishing racial discrimination in jnry service". livooka i\ lieto. 5 Cir. 
)lK;r». K.2(l 1. Simihuly, in voter iv«ristnition casi»s we have used 
the **fi-ee/in<j princii)le*' to justify enjoiniujr the use of a constitu- 
tional statute where, in effect, the statute would peri>etuate past racial 
discrimination afrninst Nejrroes. Unitetl St(ftvi< f\ hottmana. E.D. Ln. 
111(5:5. ±25 F.Supp. aff'd 10(55, ;J8() U.S. 145, 85 S.( *t. 817. 13 L.Ed.2d 
S17. "|l]t is unrealistic to supiwse that the evils of decades of Hajrraut 
nice discrimination can he overcome by purging registration rolls of 
white votei^s. » . . [T jnle-ss there is some appropriate v. ay to e(ioali/.e 
the present with the past, the injunctive prohihitions even in the most 
stringent, emphatic, nnmdatovy terms prohibiting discrimination in 
the future, continues for nniny years a structure conimitting etlVctnal 
j>olit5cal power to the already ivgistered whites while excluding 
Negroes from this vital activity of citizenship/' V'iuted States r. Wavd^ 
5 dr. 10(15. F.2d 705, 802. ''An nppropriate remedy . . . should undo 
the results of past discrimination as well as prevent future inequality 
of treatment.'- Vnited States v. Duhe, 5 Cir. If 104, :J:J2 F.2d 750, 768. If 
the Constitution were absolutely color-blind, consideration of race 
in the census and in adoption proceedings would be unconstitutional. 

Hem race is i^e^levaiit/** Ixjcause the {jcovernmental pnri>ose is to otVer 
Xegioes equal educatiouid opportunities. The nu>ans to that end, .such 
ns <lisest4il)lishing .segregation amonjr students, distrllniling t!u» letter 
' teachers equitably, equni'/mg facilities, selecting appropriate loca- 
tions for schools, a)id a* aiding ivsegivgation nuist necessarily be 
l)ascd on race. School oflicials have to know the nicial conq)osition of 
their s(»ho(.l impulations and the racial distribution within the school 
district. The (\)urts and IIEIW cannot measure oflioinls' good faith or 
)U()ga»ss without taking race into account. ^^When racial iuibalancy 
infects a public school system, there is siuq)ly no way to alleviate-it 

witliout consideration of nice There is no constitutional right to 

have an iuequaliy i)erpetuated.'' Judge Sobelbirs answer in Wanner 
/'. Count)/ School Hoard of ArVw/fton Count]/. 4 Cir. 100(5, :]57 F.i?d 
-152, 45 }-55, is our answer in this case : 

'•If a school hoard is constitutional^ forbidden to institute a 
system of racial segregation by the use of artificial boundary 
lines, it is likewise forbidden to i>crpetuate a system that has 
l)een so uistituted. It would l)e stultifying to hold th:it a Imard 
may not move to undo arangements a'l-tificially contrived to ef- 
fect or maintain segregation, on the ground that this interference 

•^"The tiistinontloii for tli«» ^c\mii\ Imard's liicoriionitlon of rai'ial Mihtinctloiis In It?! 
oorrcctioiilil hrluMiif i< thot rac«» Is a nOcvaiit <'lmract«Tlhtli'. ;:l\»*n Ui<» m'1i<»o1 iif>;iril< jHir- 
p«N,., whldi Is to avo5'» |KvcIiolo;:lcal Injury to tin* Nc^ro t'I'llil. Iir*':ik ilown mummI h;»r- 
rU-rs. and ml titrate the aoftdoinlc Inadoquac.v of the Imhalanow! scIiooN. Of course. It 
inldit he aryiieil that many of the evIN the school hoard nttonipth to fllmintitt* when it 
take< eorreetlonal steps aro not a^trlhiitable to the ra<t» of the InUIvldnalii within the Ini- 
h:i|;nieed school, hilt Instea*! are attrlhiitahle to their social class. Yet. certain of these 
evIN are uniquely related to the fact that the Imbalance H a racial one: naiaely. tl:oM» 
attrlhtuahle to the personal Impact of the Inihalanci* on the Ne;:ro. Moreover, most Negroes 
In trhetto. aail hence attondtnjr an Inihalanceil school, an* mendier'S of the lowj-st *.»co- 
niunle class, and thus the hoard'? reniwllal measurei; will tend to cure the s<K!laI Imbalance 
n< well." Pis«. Racial Inihalance In the Public Schools : The Constitutional Co»<*epts. 7$ 
Harr. L. Rev. 577-78 (19C5). • ^ ^ . ... 

^•Wricht. Puhllc School De>ejrreffatlo« : I.epral Remedies for De tacto SesrretMtion. 10 
UVt. Ues. L. Rev. 47P. 4S9 (19G5). 
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witli thi» status quo would involve •oonsidcnition of nuc/ \X\m\ 
school authorities, mojrnizin«r the historic fact that exi?tin<r con- 
<litions ai^» hasetl on a 'Jesi«rn to sejrre«nite tlie nices, act to undo 
these illc<ral vonditions--<;.s|)ecially conditions tlmt have 
juilicially condemned— their effort is not to be frustrated on tlie 
^rouiul that race is not a |)ennissil)le consideration. This is not 
the Vonsideration of nu e' which the Constitution discountenances. 
• • . There is no lepilly pi-otected vested inteixist in se<n-egiUion. If 
there, were* then limwn v. Hoard of Kducation and tlie nun»en)us 
<lecisions Imsed on that casi* would l)e pointless. Courts will not 
say in one bivath that public school sy.stenis nniy not pnietice 
se«riv^ration, and in the next that they may do notliinir to eluuinate 
it." " ' 

I). Vnulov Ih'ir/f/ff l)lessin*r. school Iwards thmuirhont this circuit first 
declined to take any aflirnuitivu action that mi«rht l)e considei*cd a move 
toward inte«rnition'. Later* they embraced the Pupil Placement I^iwsas 
likely lead to no mom tluui a little token dese«rivpition. Now they 
turn to freedou) of choice pjans supervised by the (listrict courts. As 
the defendants eonstrne and administer these plans, without the aid 
of HKW standards thei-c is little nrosjwct of tlie plans ever undoing 
past discrimination or of comin*r close to the *rm\ of equal educational 
oppojtunities. Moreover* freedom of choice* as now administemi, ncc- 
e.ss;trily promotes i-osc^ri-epition. The only i-elief appi-oachin^r adequacy 
is theconvei^siou of thestdl-functionin*r dual svst4jn) to a unitary* non- 
racial sy.stem — lock, stock, and barrel. 

If tins process be "inte*rn»tif)n" acconlin<r to the HKin ///vV/(/.v eourr. 
s() 1)0 it. In IDGfi this remedy is the relief commanded by /iwun. the 
Constitiitiou, the Past, the Present, and the wavy fore-image of the 
Future. * 

IV* 

We Uin\ now to the speoific j)i'()visions of the Civil Ki^rhts Act on 
which the defendants rely to sliow that IIKW violates tile Coufrres- 
sional intent. These provisions are the ameudnients to Title IV and VI 
added in the Senate. The legfislative history of these amendments is 
spai-sc and less authoritative than usual lK»cau.se of the lack of com- 
mittee reports on the amended version of tho bilk 
A. Section 401 (b) defines (lesejrre«ration : 
" T)ese*rrejratioir means the assiofunjent of students to public 
schools and within such schools without re^rard to their race, color, 
reliofioii. or national origfin. but *dese«rrepition' shall not mean the 
assi*rmnent of student.s to public schools m order to oyerconie racial 
imbalance." 

The affirmative portion of this definition, down to the *-l)Ut" clause, 
de.wibes the assi«rnment provision necessary in a plan for conver.Vu)n 
of a de jure dual sy.stcn) to a unitary* inteofnited «vstem. The ne«rative 
jmrtion, starting with "but", excludes ossipmicnt to overcome i'ac:ial 
unbalance, that is. actr. to overcome de facto se«ri'eg:xtion. As ust^d in 
the Act. therefore* "dcsepejration" refei's only to the disestablislunent 
of sejrrejration in de jure se«rre«rnted schools. Even if a broader meanin<^ 
should l>e pven to "assijrnmcnt ... to overcome nicial imbalance". 
Section 401 would not mean that such as<i«rnnients are unlawful: 

*;The intent of the statute is that no funds and no technical 
assistance* will be oriven by the United States Commissioner of 
Education with respect to plans for the assi":ninent of students to 

EKLC 
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\)u\}\\r Schools m ovilov to ovoiroiiu» racial imhalniiro. TIu* 
staJ.ulo limy not !h» intcMpivtinl to moan that snVh assifriuncni 
is illriral or that rvnsoiiahh* iuto«rrs»tioi> oiroi-ts aro uiT>itrarv 
oi- imhuvfiil." ' . 

'Vho pi-ohihition a;/:iins( assi^iunout of stuch'uts to ovimvoimo imhal- 
aiu :» was athli'd as an ajniMulauMif (hniiijr tho debates in i\u\ II(Mi.si» to 
aHiifW tlio sanir ••♦»snll as the anti-hussin«r pi-ovision in soition 407. 
Some- of the (lillit'j 'ry in iin(U»i:stan(lin«r the Act and its le«rislative his- 
tory arises Uym \o statutes ns(» of the unde(iu(>d term •"racial in»- 
halanee**. It is eleai- however from the hearinp; and debates tliat 
(\)ii«rress equated the teruK as do the «'onunenators with *Me faeto 
sejrivjT'Stiou" that is. non-raeially motivated s<»<rre;xation in a seliw)! 
svstem based on a sin^de uei^hrwrhmxl school for all children in a 
deliuable -AwnJ'- J1ius* Con^rivssnjan William Cramer who olVenul 
the amen(huent» wjis eoneerned that the bill as ori<rinally proposed 
nii«rhr aut!if)rixe the frovernn»ent to retpiiiv bussiufr to oVerconie de 
f:Mto si'«rrefnition. In exnlainin^r the anu^ndnieut. he siiid: 

the hearinjrs iH»fore the ecuinnittee I niisiul muustious on 
^racial iujbalanee* and in the sid>H*ouunittee we had len^hy dis- 
cussions in ivfeivnce to havin^r these words stricken in tlie title, 
as it then consisted, and to strike out the words ^rarhtl hnljah/acr 
pniKised by the adniinistnUion. *^ The pm posi* is to prereM aiuj 
avmhlame of eoiUjvvHHhmtl t/crt'/ifance ot* fi/t/nvral of th<i vou- 
vnpt of '(le facto" ^ef/tefft/fioit or to inehidc in the delinition of 
Mesi»«riv<r:ition' out/ hahtm huj of HHioolattOiulanre htj mori/if/ sftf- 
(tt'VOHH '^f'hool tUntHt't Jhicx to lct*f? off /wm^aftif/ds ivlietT, ouv 
varc oufwrn/IiS another/^ 
Tlu* nei«rhlK)rhgod school svstem is rooted deeply in American cul- 
ture.'»^ Whether its continued use is constitutional when it leads to 

,\i\i\»h\Ht V. i^uiovnii. 22 A|>|>. njv.uM :jr;{. 2nn N'.v.s.2<i 17«, (2<i fhMit. mori) 
nr.i.jc N.V/2J mu, 2iu N.v.s.2a us. 2oj» N.K.2ii 112 <i!Mir.), wt. iWuu-ti asj U.S. otc; 

w |N»r <>X}Mnp!«\ ••Uiirlnl hiiitainiiiV mul "tU* tncto H>'^*n*;:iitli»ii" iiri' "iimnI >^viioMviiHMirilv 
» . . !lt»| rt'trf t» :) »iitii:it!oii whiTf u ►Hioul In pri'ilniiiiiiniah* nMii|H)Mil ttt St'xro sliuh'iitV 
n»»l i\> M r«»mj|| nf aUiio ni'timi hut nilhor tin* oihI phHltirt i;f Kirr^'MtiM hoii.>iliii: ntui 

ntMiMri'iuNMo I In- iM'U*lil»orli I srliiiol CUIimtr niia (SjniiIc. Uo^ton V.I.. \U'\\ -jr* Ai\ 

nfM.i:). 'tlii> lorni "ili' ftii»in M'^rrountloii" hnK ItivoiiUMU'n'ph^d iis iN'iioUiic ii"ii-riu»laUv ni'ntl' 
VII tj'*! K<>imr:itinii nf r:Ki»^ ns f»i>|"»''«''l to "tU- Jiiro H'U'n'^rntioir* ai'iiotliit: (IMIIicrnti* M-im. 

r»l'i» i !»*■ tliM rtiNS l»,v s\ .-<»vn t.:*!!.'!'! K iim niiNtitiitloiiiil, inh Ii Ik j» (Hiiitr Hllt Hoii in 

I Olio Mtiiilfnt i.f )»nt:)l<>iii Uhh |H»Uitn| oni. "Tht. iMfin »/r furht M'i:n*;:ntlnii uvtUt*< 
tliM r:H»|{»,'v Ihit':ihMH.«Hl >t'\u*u\ tunH\iv ... (to U'] Uu* Northern niiiutcrimrt «f s<';:ri';*.it('il 

•Mi.li-HtSoM TliH Crnxv ImWv . . . ^UHi Hm- I (Till <»InI0»*1< (KlUtV Slllil |mril\7<'.< 

Ytll>lIlf''^ IKucisill liiilriliiHi> |< rnMiih'iitly ljilM'l*»ii -i!*' tiuUV M'v'r«'::iiMnti to '<UL*::i'>it t1i»»i't!n» 

r vi»',i'r'iiiM'Htiil |fi\*n!vi'i i cniinot Im» roiMii)." V\h<. Kiftiil tni!'t>l:iiirc In ]»ii!ii!.> 

«Vnr)oi^: TJm. <\)||^tttiiii»>n:a rniii<'|il>i. 7S Urtrv. |.» Mow TilM. TiS^ nOO.M. AiiotlM-r hn> 

s:i|.i, '-As .'I innrr i)iNMir:iti> K'riii. nirlijl luilMlniici* wUI !•(» u-^j^I tn (1win!i» for Milt niis r.*n*l:il 
^<*'i(r:(ti..ti h> tiM* ^•^linn|^". K!mr. UuHsl IinN:i]niM*(> hi t|i<. PiiMif S<*lin(ils - roiixMMi- 

j»o—n nhiicMKhMis .'iiiil JiiiUi'hil ai'tiiiniiH'. IS V:iin|. I,. Kw, )1»!H». I l(Htr»» 

••/>r M-^i<>{;:itl<>»i ti:m }h'<iiiii<> iK. ^linrt \\»«.v f»f i! rlMii« ll xlsllntr sini 'timi Iti 

. . . J5 M-linol sisiMii wlilrli Ift mMrl:i»<l Uy a vit.v* lildi iimiinrtlnn <if Nivrot'^ 

J»» MiM'i» *.f Uk sr|ift<ij^. iiimI f|.\v <ir iioiH- ill ntliMfS. Itiit In w|ii<»!i UiIk Himrntlon |i:ik: tjili^'h 

n w itliinif tliM <-otii|»ii|v!ini iif ;» >i:ii,. or (tflU'iiilly iiiiiiiniiM i. > intWov n'<|iilriiii* llinl 
ithtl wlilh. rliiiari'ii ln' |i*nroil In H>'|>:ir:iti' ^cHionlK." Ilvniaii ti*u\ So*\h'm^t' I>4»si.ur<"M« 
n »r On» SeliiMtIo: Tin- en'J^o.it I^»u:U Situation. 1? Uiiff. L. Ki»v. 20<!. 221 SiiMiI-'n 

CartiT. iv]':ii*tii s<';:i-i';r:iri<Mi, 10 Wi-st. lu^. li. Ri.v. no2. noa na«'.r»^. 

r!«ri.i» rttloU'tlo of tlio ni'ltrliltorliiMMl sriiool K.VhtHn I< tliar tin* sHm^^iI si-rv*^ ii< tli»» 
c'ilii(*»tintnl. rcri-Kitiniial. ami f^ultiiral <N»iitor of <onniiiii,iry. S«v naiiH'ii. Tln» K«K» of 
i*'»tMvitor^ :i4 Nntn. ntum* U Hov <5r«2» 0.-4 (innO). ProjMmiMit* of tlio v|,.\\' that iH iy'tlmr- 

ho/H>nio so raririlh- liiikilaii<'0<| :m to r«|iiin» affinaatlvo oornftivi. artloti 

|>ohit ont : "Tlii^ iiioil<»rnHhiv n< S::lilMirh<HHl >Hiool niniiot ho oqnatnl with t\u* rnnnnnii w !io<i| 
of vr-toryoar—tho lattor r.»iimitiito>: Aniori<'a's Idoal of a ihMiiooratic limtltiitlon — a kIiil'Io 
^triKiMii-i* soryltic a htMoro^n-iieotis I'otiiiaiinity In wlileli Hilhlroii of varhMl raHal. onlinral. 
r«»nk*lon»i. ami ^o(;lo i»o<»iioni!e bnckcraiUMl> w«»ro tantlit tntr^tlHT — tlio nrovorh!nl iiHOtliii: 
l>ot, TSoranKi. of richi rai-ial ami }»m»lo woiioni!f stratlfli*:itloii. ftliulc- aiul Has< ^fmnaritv 
ha** hiM-ohh* th<» tiuwr <jall#>nt im^sont-day nolcrhliorhooil HiaraetorKth*. partlenlarlv in iirhan 
anvK. Tin* nHi:hhorlio<»<I jjoIiooI. which pne<itn|ins.«PK a hoinocfiieoas racial atui so<'lo. 
pcoiionilt- k'roiipin?. as \» true to<lay. la tho vf-ry antltlio^ls of tin' eoninioti >ehool liprltauo." 
Cartor. Do Facto Sehool Seffrojra tloti : An Examination of tho I^cal ahil r«n,^»ltiitIoiial 
Qnpj»tlonj? Prp.«ente<l 16 West TioK U^v. r»02. HOT (10fir»>. See also SeUlor. School Scgre- 
tfjUfon In the North ami West: I.<«;,mI As|)e<'t<. 7 St. I*oul8 UX»J» 228, 2r»2-r»0 (lOns). 
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•^^rossly ii.ih:il:iii( <M] schools is a (i»i'st ion soimuln v to Jk» aiiswoivil I>v t \w 
Mipnuui* Couri, luit thnt (fui',stion is not pivsi'iit'in ;inv of tlu» castas Ih- 
foiv this Court. As noted in thi' piwioiis si'ijion of 'this opinion, wv 
have innny nistancos of a heavy concentration of Ne^riwsoi- whites in 
cerrain areas, hnt always that typeof iinhalance Ims \hv\\ snperini|M)se<l 
on total sclujol Si»paration. And always the sepamtion ori^rinallv was 
i-iJcially niotixated and sanctioned hy law in a system hmui oii two 
s< luK)ls within a neiirhlK)rh(H)d or oVerlappin^r nei^'lihorluKKls, ea<-h 
sHiool siM-vinjrn ditfeivnt race. The .situations have some similarity hnt 
they have diiremit ori<rins, civate <liHeivnt problems, anil miiiiiv <jif- 
— feivnt corivctive a< tion.*^* 

In the UKU Act (and a^rsiin in lOOi; during: considenitioii of amend- 
nuMits to the Klemeutary and Secondary Education Act of 15)00) Con- 
jrrt»ss, witliin tlie context of debates on aid to de facto ^<e<rlv/rated 
s< h()ols diTlinwl to dwide jnst what should be d<uic alK)ut imbalanced 
iUM;rhlw)rhood s<*bools.*'*" The le;rislative solution, if theiv isoiu* to this 
problem, will rcijuire a carefully coiuvived an<l thon)u^rhlv <lebated 
comprehensive statute* In the UKU Aot Con<rress simply direc ted that 
the fedeial assistance pix)vided in Title IV, § 4<):Ur> was not. to Ik» uscmI 
for dm»lopin;r plans t^) assi<ru pupils to overcount nicial imbalanc e.''-' 
Similarly, Con^rress withheld anthorixin*: the Attorney Oenenil, in 
school (lese^fienfiitjon actions, to ask foi- a court order c«iiin«r fop 
busin;r pupils from owo .si*bool to another to ^^achieve a racial 
balance'?" 

K Section 407(a) (2) of Title IV authorixin*: the Attorney (lenenil 
to (ile suit to dcs(»;rre;;ate» contains the hinti-bnsiuHr'' pi'ovis<'): 

•\ . . nothin;r heivin shall empower any olficial or court of the 
T'nited States to issue any oi-der seekiufr to achieve a i ju ial l)alan< e 
in any school by minirin'^r the tniusportation of pupils or stiulents 
from one s<-hool to another or one school district to another in order 
to achieve such nicial compliance with constitutional stamhutls." 
First, it should Ik» noted that the prohibition applies only to tnins- 
portation: and only to tninsportjition across school lines 'to achieve 
racial balaiu e. The furnishinir of tninspoi*tatiou as nait of a five<ioin 
of choice plan is not piohibited. Second, the e{piital)le powers of the 
courts exist inde|KMulently of the Civil Ri^rhts Act of lOCil. It is not 
contended in the instant cases that the Aot conferivd new authority 

.rTV* of tlio iiiimlit-r iiiwl ooMiiiloxlly of tlu- inliiUnUtritlvo i»n»!.|,.mt4 m ImioI 

0 lH'hiN fnvi. lM \viOi fjM tn si.fcTa«;Ulon. mi. Kii|il:iii. SV;rn-.';itiou l.ltlu-itjon suhI 

1 ..:,^*''"^'I'''T' O' lH TJil N'ortliorn !'rol»liMn. NW. IM.. \i*w ir,7 |vj 

I ..V ' «*""»'";»">^ h.iiihin nuMti*^ iit !i.!i;:th i«xr*»riits fnnn tin* t<»^tinuiii\' In //W/. 

i ho *|iii.»jtl,»n of iimvMInc ^ifMrljil. o.ir in.irkiHl Moral fmuU for >crn^»l ilUtrlcts tliat 
li""^ r.y"" t'\**'»rnM'l ImliJihimril lii'lslilHirlHioil mIiooK* (>niiji> n|i In roimiM tloii uilli 

tlh« !! M, nim nilnti tits to KlonuMitriry niiil <9<-4 oiiil.irA' K«liic;itIon A< t of IJHSn. THo |I<iiim< 
; n'o|.mm*.iMl..(j.s|w>(|:a priority for alM>lk.itlon> iiiuhr Tin- HI of tlu. A*-t froiii 
lor:|| M'hool «lUtr 'U \ylik')i >oueht M\t with t>roM<.|ii^ <,f ovortrowiaiii.:. ohwili-sii iMSri.. or 
nn-l.-a Jmlial:iiin». TIik IIoiim. wltlulrfw orlorlty for tlonUut: with nn»l>1i»iiiv «f riirliil Inihalanoo 

ami :i(hhHl iin Jinioiulmrnt to Sof-thiii <S04 nf th<» Art to tl fCoi t lint nothing' In tU(* \vt 

iM. iMtiivrriii'tl to "ri'^iiin' thi> nssit:!! " ■ • ... 




povlthm of aiiiilhatloiK toili>:il with ratlal liiihal.nH-^'. 

*^<'oiiar<»«»vin:iii CnioH'rV aiiuMHliociit. 

«ThIs ri'virh tlon :i|i|H'.ir< In $ 407 of tlio Att. In Its eoiitovt \t <tH'm< t UwW to nstrlot 
tuo .\ttor»ii'y (KMH'ral to n'oncHtmir only ^ueli relief ax Is (-€)n>tltiith<Mall\' ooiapi'ltpil. In iitlii«r 
jvonl>. th<» Aft U ii'tt io Uo (Mtiivtrin-a :»< niithorl/.lnv :i >Jt:itnrory »hit\-'to nihu*<» linh:ilaiu*o 
hy hn>lnjr ri rtalnlv th<. Iniii!ii:iiri» of $ 407 t\uo< not «r.ll for a i-onvtractlon Uiar iiroli5lilt« 
a iHinrr ordor <llroi«tlnsr tlio >ehool l»oara< ali.niilon ranally ilNcrlnilnat.iry pnu thoM wiih-li 
violate till* roiistltntloa. Nor aoojj It .<ajrs:^<t that «ho Attornoy Oi>nornl I-* itnvhnloil fn»ai 
riqi|o>tln» Court ortWr.< to immI nielal inihal.uic<. r«'>o!tSn;: from iinion>lltiitional era«'tlco<. 



50 

on the ^ol^1^^ And this 0)ui1 has not ]<M)ke(I to the Act as a finxnt of 
now jndirial anthority. 

Swtion 407(a) (:i)'nii^ht Ik* \v\u\ as rt}>plyiug only to oi-(Ioi*s issued 
in suits tih»<| hy the Attorney Geuenil uiuler 'lltle IV. However, 
."senator, now ViVe I'resident Iluniphivy. Floor Manaf^M• in the Senate, 
said it was his undei*standin<; that the'^provision applied to the entii*e 
hill. In paiticular. hestiid that it a^mlles to any ix^fusal or termination 
of fi|denil assistance under Title \ 1 since thc'prcK-ednini for doinjr so 
mpiiivs ari order apprnvwl hy the Prt»sidont* .Senator Iluniplm^y 
ex]))aiue<l: 

**'rhis achlition sivks siniplv to /ncr/ut/e tm hffemtre that the title 
eoiiferJi new authority to deal with *mclal wibahwee' in Bchooh^ 
and should Si*rve to s<K>the feai:s that Title IV nii;rht i^ead to 
empower the Federal Government to ortJer the I)nssinjr <>f chil- 
dren aunnid a city in or<Ier to achieve a ceitain racial hahuue 
or mix in schools.* Furthermore, a new section 410 would ex- 
plicitly declam that 'nothing in this title .shall prohibit classiiica> 
tion and a.ssi«;nnient for ivasons other than i*ace^ color« ivli<rion. 
or national orijrin.' • Thus, clasificatiou aloujr /'W' neUfhlnn- 
hooti Hehool Ihien^ or for nut/ other letjitimate reason whicli hK*al 
st-hool lK>ards niijrht see lit to a<h)pt. would not Ih» ajfected hy 
Title IV. so lon<? as such classification was Innni lide. Fuithernunv, 
this amendment makes clear that the only Fedenil intervention in 
hx-al sch(M)ls will Ik* for the purj)OS(* of j)Wvcntin*r denial of inpial 
j)n)tection of the laws."' (lCnipha.sis adde<|.) 
.S;»nator Humphrey spoke s*»veral times in the lan^nni^n* of lirigpi^ 
hut his refcivncvs to Hell indicate that the restrictions in the Act 
weiv pointed at the.Gary^ Indiana de facto tvpeof sejrre^rjition. ,Scna- 
tor Hyrd (West Vii-jrinni) asked Senator llumpln-ey would he ;rive 
assurance "that mnU»r Title VI school chiidivu nn'iy not Ihj bused 
from one end of the couuuunity to another en<l of the couununity at 
taxpayer expense* to relieve so'callc<I racial iujhalanco in the schools". 
Senator Ilnmpluvy iv))lied: 

"1 do . . . That lanpni^^i is to Ih> fonn<l in Title IV. The provi- 
sion j§ 407(a) (2)] mei-ely qnotis t!ie substance of a rwent court 
<lecisiou whirli I have with nie, and which I desire to include in 
\\m^ Kecord today, the .so-called Gary casi>." 
.*^»'naJor nnniphrev cxj)laine<l: 
"rlnd^'e Heamers opniion in the i-ase is sijrnilicant in this 
connection. In <!iscussin«? this case, as' we did nuuiy times, it was 
deei<led to write the thrant of the eourt*H optniou into the pro- 
po.-e<l .substitute.*' (ICiupiiasis a(Ule<I.) 
The thrust of the /'rWycase (AV7/) was that if ,<?chool districts weiv 
drawn withoit* :vjrard to race, but rather on the ba.sis of such factoi's 
as ihMisity of population, travel distances, safety of the childmu costs 
of operatin«r the si-h<K)l system, and convenience to parents and chil- 
<lreu, those districts ave^-alid even if there is a racial imbalance 
caused i)y discriminatory pmctices in housin«r. Thus, contiimiug his 
explanaton. Senator Ilnniphix^y s:iid: 

••Tite bill <loi»s not attempt to iutejrmte the schools, hut it dot-s 
attempt to eliminate se«rrepition in the sc-hools. The natural fac- 
toids. snHi :;s density of population, and the ilista.ice tiiat stu(h»uts 
v/ould have to ti-avel ai*e considered le«iitimate means to <leter- 
miuo the validity of a S'-hool district. // the school dkf riffs aee 
not (/( r}jtnaiulereih^ and in effect deliberately segregated. The fact 
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t!i:it rluMv 5s a v:\vh\] inibalaiuv per se is not f^omftliinjr which is 
unconstitutional. That is why wo nave attempted to darifv it with 
r!ie hin<r»a,:ri' of Sectio!* 4/- (Emphasis added.) 
C Section 601 states the general puri)ose of Title VI of the Act: 
'*Xo pci'son in the United States shall, on the git)und of nice, 
color, or national origin, Ikj excluded from participation in, he 
denied the benefits of, or bo snbjceted to discrimination un(l*>r any 
projrnini or activity receiving Fedend iinancial assistance.'* (Em- 
phasis added.) 

This is a clear congix'ssional statement that racial discrimination 
against' the l)encficiaries of fcdend assistance is unlawful. Children 
attending schools which receive federal assi.stance are of courst^* among 
the l)eneHciaries. In the House, Congressman CcJlcr explaininl. 

**The leg:ility is l)ase<l on the general iK)wer of Congress to apply 
i-easonable conditions — •;In genend* it seems nither anoinalons 
that the Fedeml Govenmicnt should aid and aln^t discrimination 
on the basis of nice, color or national origin by gnmting money 
and other kinds of financial aid. It seems rather shocking, more- 
over, that while we have on tlie one hand the I4th amendment, 
which is supi)osed to do away with discrimination since it pro- 
vides for crpial protection of the laws, on the other hand* we have 
the Fedeml Government aiding and al>etting those who pei-sist in 
pnicticingnicial discrimination." 
In the Senate, Senator Javits. an assistant floonnanager, expi^essed 
concern as to the claritj* of the statement of policy : 

ask the Senator whether we now have a clear undei^strnding 
that if title IV shall be enacted as it iS now proi)Osed, the cxpi-ess 
and clear policy of Congi-ess against aiding discrimination will 
prevail . . .'' 
Senator Humphrey answcrcd : 
**Some Fedenil "agencies appear to have lH»en reluctant to act in 
this ami. Title VI will mpiiiv them to act. Its enactment will thus 
serve to insniv uniformity and permanence to the nondiscrimina- 
tion policv/- 

I). Sectmn (i04 of the Act, 42 U.S.C. § 200{)d-:"> is the section the de- 
fendants principally rely upon and the se<-tion uiost misnndei-stniKl."'- 
It provides: 

*'Xohnng contained in this title shall be construed to anthorixe 
action under this title by any depai*tment or agiuicy v:!fli re-^pect 
to fftt f/ emp7of/nie*if ptacffce of any cmploijer. employment agency, 
or labor org:inixation except wheix* a primary objective of the 
Fedeml financial assistance is to provide employment.'.* (Emplui- 
sis added.) 

The defendants contend that this section bai-s any action requiring 
desegreg:ition of facilities and school pci*sonnel. 

Section fU)4 was not a pai*t of the original House bill. Senator 
Ilmnphrey, while introdu«-iiig the Act explained: "['l''^^'! Conuuis- 
sioner nught also be jtistilied in reriuiring elimination of nicial dis- 
crimination \\\ employment or assignment of teachers, at linist where 
such disj-rimination affeded the educational opportunities of stnclents. 
.See Ilnhrlott c. JUwrd of Puhllr Itt.sfnfrt*ou of F)vnd Ctniittif^ Cir. 
Vm./'\±\ F.-id f»i(>.** lI(){V)!ig. IJec. p. That was in Maivh VM'A. 



s*»"*<.. on n. Mi'v. S2n. s»'i>t. 2!»-;:o. 1 !)»;«. 2-1 -2»;. :;7-4o. 
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III .liim. I9(,|. ,„ i.x|.Iiiiiii„ir till- unu-iulmoiits. Senator Iliimphiw sai.l 
I Ins piovisiim is ni lino with tin-, pmvisions of soi tion &V>'-'' iml 
«r)'- " '!"^ fi"- .I'-Hand m.p,. „f ,ov,.,-iitn. 

«>l till- title. In rho same .s|Ht.i li he stated ( 1 1() V.ll. 1-J7U) : "We h ive 

n<lK.ites that the anieiiilnient was not nitendeil as a statutoi v |,aV 
to rariilty mte-iation in sihools iveeivin^r fedenil aid 

Ufmever III the interval iH-twi^-ii tlii^- two explanations the Attor- 
n.-v t.enenil. m i-,^p„„s,. to a letter fmiii Senator ( oopi-r. stated that 
•Vvtioi, Mti w«„|,I „ot apply to fedenilly aided emplovei^ who dis- 
eriiiiinatiKl i„ einplovnieiit prai tiei-j: ^Title VI is liniitnl . . . to dis- 
erinnnatioM apiiist the lK.-iieficiarics of fe<lcnil iis^istaiue pro-nims 
; ■ '"'li:: V'»I>'">'-''S tlie intend.vl In-iidiriari.-s of a' 

|.mf ■•=«"•• 1 'tie \ r wo.,1,1 apply-V- He -iive as an example a.-n-lenited 
piiblu- works pm-niins. It was after the iv«-ipt of tlie Att<.rni.v 
.enenils letter that tlie aiuendwl Si-nate hill was passed. The sc-limd 
Ixiards aiiriie tliereft.iv that Stn^tion «!i)4 was eiiaited. U^ aiise of the 
.Vttorney (.eiiends niterpivtation. to exclude interfeiviue witli ein- 
ployineiit pnii-tu-es of stlio«ds. 

In its l.muU«;t appliiation this aiTriiment would allow nuial dis- 

the liiriii^r. dischar;.i.. and assi^rmneiit of tearliei-s In 

Its iiarmwi«5t applii-jition this ai-riiineiit would allow di.seriininatioii 
in lni iii;r :in(l disi har^rinjrlMit not in assijniinjrteaehei-s.as inexpliWilde 
anomaly. Tlieiy is no merit to this ai;ninieMt. Siition iVH and the 
.Vttoriu-y (.eiu-nds letter aiv not ineonsisteiit. siiiw under Seetion (Mil 
It IS the sehiKd chihlix-n. not the te:u-!iei-s (emplovees). who aix- the 
primary U-netu-iarii-s of fedenil assistaii.v to piihlie .scliwds. I-aiiiltv 
iiite^rn,r,„„ ,s t.ss«-iitial to .student dese^rivmition. To tlie e.stent that 
teadier diseriim nation ji-opardizi-s the siiew-ss of d.>se<.nvir:ition. it is 
unlawful wholly asidi' from its elfeet upon individual teaehei^c 

After Sii tioM Vm was pro|M»sed. additional i larifviii.r lan'riia"*? was 
su^'jrested t<> make it i lciir tliat diariniinatioii iu'eertain einplover- 
eiuployee ivlationships. not affecting' the iiitende«l Ix-iielieiarics ofthc 
proirnim.. would Ih- O-Srluded from the iviich of the statute. .S-c Ilcar- 
ings. ir.K. Com. on Uules. U.K. 7I52. SStli Con::.. .>,| ( IIXU) 

pp. :>4. 22(1: Ho CM. (;544-lr, (Senator 11 phrev). For example 

tliciv was a serious question .is to whether the Iiill would forl»iil a" 
ranaer who was m ei viiiir iH-iielits under the Airricultiinil Adjustment 
-V.-t fi-oin dis riniiiiatiiiu' upon the hasis of nu e in the .sel.^ tion of his 
employees. Ileaniii.'s. UAl. Coniiu. on Rules. IL1{. Tir>2 SS Con" -M 

^'-'^'^ (-^t-nator Iluinphrt^ ). The addition 
of .Hirtion (.IH to the hili as oriirmaly pm|M)Sed i learlv exi liided thr« 
appheation of the Ai t to this tvpe of situation. Conirivss did not of 

foiiive. intend to provuh- a for for t he n-lief of iiidivichial 

teis.-liei-s who luiirht. \hs disrrimiiiatorilv dischar^fd: Con!rivs.s was 
intensted :!i n wneral m|uiiviiieiit essiMitial to sun-ess of the !»i-o.':-:iin 
as :i whole."" ' • 



*■ us 

'•"Sii 
()!m;i;i. 



o^-^ OiH.r.itl..iii Maiiiwl. TItr- Plvil Itklits Art of WM |. ::.-,!» 
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( qllateiiiliy to tlicir aipimeiit on Section vm. tin. defendant^ cite 
Soct.o,, ,01 (b) of 'ntl.' VII, loveiinir Eq.n.l En.olovn.cnt Opnoi- 
\r I'. V;!:'r'' siMvUH-ally excepts a "state or political suMi viLioi, 
tlim-of . 1 Ins section lias no application to schools. Sin tion 7(tl (I)) 
(Icliiics "emplonM- as "a imson cii-a-ed in an industry atfcctinir tom- 

niercc who has tuenty-five or more employees " 

Section (m was never intended as a limitation on deia-reiration 
of schools. If the defendants* view of Seitioii C(U wei-e corivct the 
puri)()ses of tlie . statute would Ix' friistnited. for one of the kev; to 
dc.se^i-e.ir:if loi, IS mteirnition of faculty. As lone as a school has a Xe-ro 
faculty It will alwa\-s have a Xe-ro student, hodv. As the District 
(oiirt forth,. AU.storii District of Vir<riiiia put it in /irom, r. Counfi, 
''"■thT''^ «/ t''(hr,fl- Count.,,, lOfi."), 24.5 F. Supp. .54!), ofiO • 
"t I Hie i)iv.sencc of all Xcfrro teacliei-s in a .«cliool attended «('.lelv 
by ^elrro pupils m the past, denotes that school a -(.olored schooV 
just as cci-tainly as if the words were printed across its enti-jincc 
ni si.\-nich lettei-s.' 
As far as |)ossible fedcnil courts nmstcai rv outcoii!ri-e.ssional policy 
Hut we ninst not overlook the fact that -Svo deal here with constitu- 
tional riirhts and not with thasc established bv statute" '»= The rinrht 
of -Ne-ro students to Im free from racial discriniination in the fornrof 
nMS"-'"-!- ^=V:."^^V.'« '"o^cler riirht to cnial educational 

.'T L-T "f^'^"'' . . . forbids tW r<li.scri.aina- 

toi X cnsidenition of nice m faculty selection just as it forbids it in 

In nmn u ll the Supreme Conit si)ecificallv referred to tile r.-all.i.-a- 
tion of statFasone of the reasons p»rniittinir dc.scirie"5ition '-witl, all 

delibenite speed . "In detenu vr t|„. ..(.Iditiouartiine neccs-s-irv 

courts may consider i)n)blenis related to administration, aii^in- 
fi^iii . . pcrsounc . •• nMuphasis added.) :;4!> U.S. at :]01. Fo,.' 
\e: i^. lioweyer. this ( onrt and other cireiiit courts-- had api.rove.l 
(!i>try t .-onrts |)o.stp()ninir hciriii.irs on fa. ultv de.«(.^r,vir,,ti„n. /lroJ/,.„ 
oVt ' r ''"^ ^'^-l '^f f^>''f'>'»'>,.,l. I'ifio. :5.s-2 r. S in:'. .«^(: < a 

--4. h. L.Fd.-2d 1S7 put an end to this pnuti.-e. In ///W/cy the Sn- 
prenie ( „urt held that fa.-ultv seirrcfn.tion had a dire. t in.pact m, .V^e-r. 
rejiiition plans I he court smiiniarilv remanded the ca.=e fo Uie dis- 
trict court lioldm.r that it was improper for that court to aMprovc ;, 
( e.«eirre-ation plan without coM.siderinir. at a fnll evidentiarv l.earin.r. 
the uupa. t of faculty .-dlocat ion on a nicial ba.«is. The Tourr s:,!.! 

Iheie 1^1 no merit to the .sii--,^;( ion that rclati.ui between fa.ultv 
allocation on an allcOTd nu ial ba.'^is and the adenua.-v of the dew- 
oration olaus arc entirely speciilativ..." Moreover. "Delavs in de.^e-re.rii- 
tion of School systems arc no Ioii<rcr tolerable." TS -it I<v. "t,, 
/w;77« '•. /V////. 1!)(;.5. I'.S. I !).<?. ono. S(; S.f't. 1.5 L Fd M^i;^ 
the Miiueme Court held that X.-ro students in frrades not' vct"de<e.r-* 
reipued wen- ..i.l.tl..d to an immediat.. tninsfer to a white lii-h .'-•cl.nol. 
I liev "Dlainly had standinir" to .sue on two theories: (1) ' that von,,! 
""•''■"'"»> o t t<"'vlfy ,hnw» fht'n, o,,„„r>hi of chiratinual opporfmufy 

1 .2il 22... 2-jn : Cnllioiin v. r.:iriim.r. .-. nr. V.\i:r.. :!->i r-",i •jn-. ">7. t.J.„i, ,. ,; c ,- , 
i:.-!r.i Lf r!H. city of Ririimnn.i. 4 cir. innn. .'!4n V.2T1 .-iinT MO."' ■ ■ 
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infhmf r('ifar(I to soiriegatioii of pupils, niul (2) tlnit it renders iii- 
nileqiiate ;ni otherwise eonstitntioiial pupil (lese<rregation plan soou 
to be applied to their grades/* In Stngleiou II this Court, relying ou 
Itnidlei/. held that it was "essential" for the Jackson scliool? to nlake 
an "adequate start toward elimination of race as a basis for the eni- 
ployinent and allocation of teachei-s, adniinistratoi*s and other por- 
s()unei;':)5oF.2dat870. , . , 

In a recejit decision of the Eighth Circuit. Clirk i\ lioaid of hduca- 
Hon of TJffJe Roch Srhool DtstrtrL No. 18.:K;8. December 15. 10(>(;. the 
Court reqnii-ed a "positive pronrram aimed at eudinir in the near future 
the seirreiration of tlie teaching and operating staffs. The Com t stated : 
"We agrcH* that faculty segrcg:ition encounigt\^ pupil .seirregation and 
is detnmental to achieving a constitutionally required non-racially 
operated school system. It is clear that the Board nniy not continue to 

operate a seirrega'ted teaching staff It is also ch^ar that the time for 

delay is past. The desegregation of the teaching staff shotdd have 
1>e<run manv yeai-s airo. A tlus point the Board is going to have to take 
accelerated' and positive action to end discriminatory practices in staff 
assiirument and recruitment.'' 

In limTfon ^. Board of Pultlie Imtmr^fion of Duval County. 1004, 
:>2r> F.2d GIG. 020. cert, demed ^77 U.S. 024, the case cited by Senator 
Humphrev. this Court affirmed an order of the district court prohibit- 
ing assignment of "teacliers ami other perftome? ... on a racially segre- 
ifated basis." In Smith v. Board of Edneafh)) of^lornltoiu 8 Cir. 1000, 
hfir> F.2d 770. 778, the Court said : . 
"It is our firm coiichtsion that the n^ich of the Brown (lecisuuis, 
although they specifically concerned only pupil discrimination, 
clearlv cxteuclj» to the proscription of the employment and as- 
sio-nnient of public school teacliers on a racial basis. Cf. United 
Public Workers v. Mitchell, nnO \\ S. 7:"). 100 (1047) : Wieman v. 
T^pdeirmff, 344 T'. S. 183. 101-102 (10r>2). See Colorado .\nti- 
Discrimination Comm'n w Continental Air Lines, Inc., 372 U. S. 
714, 721 (lOOJ^). This is particularly evident from the Supreme 
Court s positive indications that nondiscriminatory allocation of 
faculty is indispensable to the validity of a desegi'cgatiou plan. 
Bradlev v. School Board of the City of Bichmond. supra : Bogei-s 
V. Patii. supra. This court has ali-eady said, 'Such discriminatmn 
rfailtire to integrate the teachimr staff] is proscribed by Brown 
and also the Civil Biirhts Act of 1004 and the regulatiotis promul- 
<rated thereunder. Kemp v. Beaslev. supra, p. 22 of n.V2 F.2d.'* 
In ^Vheeler r. Durham. City Board of Edvrafwn. 4 Cir. 1000. 303 F.2d 
73^. 740 the Court stated:' "We read {Bradley'] as authority for the 
proDositioii that removal of race considerations from faculty selection 
and allocation js. as a matter of law,- an inseparable and indis|>ensa])le 
command witliin the alwlition of punil segn^iration in public schools 
a? pronounced in Brom) r. Board of ^duration. 347 T^.S. ^8.*). lyence no 
proof of the relationship of faculty allocation and puiul a?si<rnmeni 
was required here. The only factual issue is whether ra( e was a factor 
enteriu"' into the employment Jind placement of teachers.'- In Wrtght 
r. Covnty SrhooJ Board of OreemrfVe Ooanf}/. E.D. Va. 1000, 252 
F. Sunp.*378, 384, holdinirVhat a faculty deseg'reir.ition provision ap- 
proved by the Conmiissioner of Education was not sufficient, the court 
said: 



**The i)nin:irily i csi)onsil)ility for tla* selection of niojinstoaeiiiovc 
oin])lovnieiit jiiul assigunitMit of staff on a noniacia] hii>\s rests with 
tli(i school hoard. . . . SoveJiil principles innr-t ho observed hy the 
hoard. 'loken assi<rnnients will nor suffice. The elimination of a ra- 
cial hasis for tlie. einployiuent and nssiirninent of staff innst he 
achieved at the earliest 'practic^ihlc dat^. The plan must contain 
well defined procedures which will he put into effect on definite 
dates. The hoard will he allowed ninety days to suhinit. aniend- 
inents to its plan dealinor with staff employnieiit and assigunient 
practices." 

In Ki'er r. County Sr-Iioo/ Board of A iff/ifxto Couvtif. W.l). Va. lOfifi, 
24i> F. Sunp. 2:>0, 247, tlie couit held that free choice plans recpiire 
fact?lty inte<rration: 

"Freedom of choice, in other words, doi»s not mean a choice hetweeu 
a clearly delineated ^Ne<rro school' (haviiiir an nll-Xe<ri-o faculty- 
and staff) and a Svhite school' (with all-white faculty and statl'j. 
School authorities who have heivtofore operated dual school sys- 
tems for Xeorroes and whites must assume the duty of eliniiuatinor 
the effects of dualism heforc a freedom of choice plan can he su- 
periinpased upon the pre-existing situation and approved as a 
final plan of desegregation. It is not enough to ojxin tJbe previous- 
ly alKwhite schools to Ne<rro students who (l(»sire to <yo there while 

all-Xe<rro schools continue to Ik? maintained as such The duty 

rests with the School Board fo overcome the discrimination of the 
past, and the lon«r-estahlished ima<ro. of the ^Ne^ro school' can he 
oveivoine under fieedom of choice only by the presence of an 
iiitegi-ated faculty.'- 
Sec also DoirelJ r. f^chool Board of Oldalioma Cit^f Pvhlic Mwoh. 
W.D. Okla. 106;*), 244 F. Supp. 971, U77. and Frard-Iin r: Comty School 
Board of Cr lien County. 4 Cir. lOGfi, m) F.2d :V2r), 

We caimot impute to Con^rress an intention to repudiate Senator 
TTumphrey s explanation of Section 004 and to chancre the suhstauce of 
Title VL tearing the vitals from the statutorv ohjeciive. Tnte<riation 
of faculty is in(lis|>ensahle to the success of dese<rre<ration plan, Xor 
can Ave impute to Couirress the intention to license, unconstitutionallv, 
discrimination in tlie employment and assi<rnment of teachei-s, a con- 
spicuous hadiie of de ju re .se<rre<ZJ»ted schools.^'** 

E. As we con.strue the Act and its le,<rislative history, epswiallv the 
S])()nsoi's' reliance on Belh Coujrress, because of its hands-off attitude 
on l>ona fide nei<rhl)orhood school ssvtems, qualified its broad policv of 
nondiscrimination by pwludin^r NEW s requiring the bussing of chil- 
dren across district lines or requii-ing compulsory placement of cliil- 
dren in schools to strike a balance when the imbalance i-esnlts from de 
facfo, that is, non-racially motivated .se<rre^ation. As Conirressman 
Cramei- said, "T)e facto se<rre;ration is l acial imbalance". But thrrr Js 



Cli:imber<; v non(Icrt.o:u jllo City BoartI of Eiliication, 4 Cir. 196C, 364 r.2<l 1S9. Jfl2. 
InTnl\;p(I the proMeni of surplus Xopro t(»:ichcr8 wlio lost thoir jobs whon nn nil Xouro school 
\va« «bo1i«Jhpd. The School Bonrd trcate<l them ns now nnnllcants. The court held that thl< 
wns (liscrlmin.'itorr. Spoakinp for the mniorlt.v. .TuOj-c Bell said: "Fiwt. tlio mandate of 
Brown v Bn.nrd of P.dnontinn. ZAl TT.S. 4.<5.'? fl054). forbids tho oonsfdor.Jtian of r.ico In 
f.ncnlty ^^t'lfctlnn just it forbids it in pupil placement. Soe Wheeler v. Dnrliani Citv Board 
of K<l"*;.7tlon^4B p .2,1 70j5^ 770 ^4 pi^. -[hcA). Thus tho roductlon in tlio ninubor of Xo;rri» 
pupjl<; dUl not justify a cnrrospondin? reduction in the numbnr of Xoffrn tnachorR. Franklin 
y. County Board of Oilo<: County, noo P.2d .•?25 (A Cir. lOKfl). Socond. the Xcffro school 
toachor/? Worn public nniploynrs wlio could not bn dl<nr!mlnatod apninst on account of tb^lr 
J!JlS.^J^^" rospectto tbcir retention in the system. .Tohnvon v. Brancli, 304 F.2d 177, (4 Cir. 



iu)thh\(j }}i the huujiinyc of the Aet or hi the legisl<(t}ve hhtovy that 
r<fit<ttcs vorrecth'C <fcts to ue^egreffitte or to integrate a ihtnl .v^hool Sif/.s- 
tent huttallif bff-scff on de jure ^vgveeiatwn n-fth art.s to brbuj about a 
ructal hulaiue hi u ffj/>ite)n based on bona fide neighborhood Hchooln. 

{\)\\p'{^^ rec()«rni:ied that IlKWs requiiomeiits for qualifyiujr foi- 
liiiniicinl nssistsinco :im ono tiling jind the courts* const itntioiuil and 
jndit ini res|)on55il)ilitie^^ are sonietTuii*^ c»lse n<rain. The Act states, there- 
fore* that it did not enhirge the courts' existing powei-s to ensure coni- 
])liance with constitutional standards. Hut aeithn- did it reduce the 
roart'S* poirer. 

V. 

The HEW Guidelines agree with decisions of this circuit and of the 
similarly situated Fourth and Eighth Civcnits. Mu\ thet/ stag vv'fhi)i 
the (/ongressiona/ mandf/te. There is no cross-district or cross-town 
bussing requirement. There is no provision nquinug s^'hool authorities 
to place white children in Xegro schools or Xegix) children in white 
schools fo]- the purpose of striking a racial balance in a school or 
school district proportionate to the racial population of the connnnuity 
or school disti'ict.'*^'' The provision ivfen ing to })ercentages is a geiuu al 
rule of thumb or obje('tive administrative guide for measuring progress 
in desegivgatiou rather than a firm reqiiireuieiit that must be met.*'"' 
See footnotes 105 and 1<H> (Jood faith in compliance should be meas- 
ured by perfonnaiice, not promises. 



^'"^"^ Thr proM-ni Cniiiin{<>i(>nor of IMiMMtlnii. IlnrnM Howt- 11. In u cnimrcNsinnnl lnMriir:: 

••Till- ;:ini]i>Unf>< *\o nnt intention iin<l inn H'MJiin- "nirijii b;iliitict>* nr llio rnrrn- 
tioii of inciiil 'inil).il:itiri'.' Xor liitvc we in tin* :i(|nnnlNtr;itU»n nf ••ur nhli^Mnon< ninli'i* 
Tillr VI >oH;;lit to i\<l:ibliNli 'rm'!!!! Imljmeo.' Thoy de.U only with (lr<f;:nrJ»ti()n phiiis 
ili>>i;.'iira tu I'liniiniiti' tin* iliial m'IhihI .Ny-iti-nK for \\liiti'< ;uh1 N<"-'nM'>, systems iM-in;: 
opcnitrd in violation of tin- 1!K')4 Siipmno Court ruling. , . . Karinl iniiialamr i-rrtainl.v 
nn>an< the nttticni of trying to i>>tabli>h >onit> {Mopnrtion of \onnL'Nif<r< ilnU iuu>X If in 
rrn'h I'Vi-ri >clionl. \\v an* not al>ont <m*I: an fntcrpriNi'. W<' an- tryliif; to ;,'ivi» 
tlio rffcct of free ohoiees t«> vwXrr into, or to allow fior clioif»'< in linvin;: pnpUs 
rnti-r into wli.ntever .sfliool tli ry ni.iy wi<li to attrnil. I do not iM'lii'Vi* tlisu frci- choicr 
phni'* won* i-vrr inti>ni1(>(] by tlioconrS or I»y n< to bean arran;:«'nH'Ht wlirrrby tluMlnal 
.M-liool >y.Nti>ni con.''l i-ontiniii' withont >iipport of law. Hot nulicr an arian;:L'n;(?nt by 
wliirli ov«*r a p(M'iiMl of timr wr woiiM ^railnaUy liavr om* m-IumiI -iyslmi r.itbiT Hiaii 
two si>par.ito .school sy>trins. I <lo not ihat wo :irr fnj:,i;:oil in any way in I'siab- 
lisliin^ proci>tlni'i'>< fen* balstniT." Ilt>arln;:< bri'in'r thi* ('(Minnitti'f on Kn!i>. IIiM:ni' of 
Ki'{.H->»'ntatiV("<. S!>th Con^'. 'ind S<'>n.. <ni H. Kt"<. Sopt. 'ill riO. I!m;j;. p. ::'J-::4. 
Si>t> :U<(» footnotr 10>i. 

In a li'ttor adtlre-iSiMl to Mmibcrs of Conun-s-J anil Govi-rnors. dati-d April a. VMWt. 

and ;:ivi'n wiilf pnldiclty in tin- i»n'N<, .Tobn W. Cisirdnrr. Srm-tary of Ifj'altb. Kilncition, 

ami Wi'lfan- i>:cpIain(Ml tin- parpoM* of tho pi>tn>nta;;(<> : 

"TIm- M'coml arc:i of ronn-rn involves the pcn-t-ntjiu'i^ inrntiom-d in the KUidi-lini;'*. 
Somi* have oontrndi'd th.*it Xh\^ portion of tln> ;;nidi*lini>s inipoM'S a fornnila of 'racial 
b.ilan<'<'.' Tlii< <*onti'ntion niN<TMiMdvi'< tin* pnrpoM* of thi* pcn-j-ntaw"*. Tin* prf 
v.iIHn;: inrthod T»f dfM»;:n';:ation i< what is r-allrd the "frrf choiri' pl.in. rn<h-r 
Mirh a idan. students '^vh'vt thctr Md>ool> in>trad of bfiii;; aN<«i;;nrd to lln-ai on .i 
u'ro;:rapnii' i).isi<. fonrts h:ivi' cvpn'.Nsly conditioned tln-ir approv.il of snrh jplnns u\i 
anirniati\<' action by >chool bo.irds to insnn- that 'fn-i' choirr" actually c.\i>t*!. It i-j 
onr jfxponxibility to n-vifW >uch phins to insnri" thsit tlii* choicf i<. in f.ict. fnr ami 
<■ - to indicate to Nohool <Ii:<trict'< what procrdnros slmnld be n^i'd to as<i;n" trn** 
freedom of choice. 

In scekih;; approi>riate criteria to ;;nlde us hi review of free ehoice idans. liave 
adopted the (d»jeetive criteria Jipplied by the court** in similar NitnatioiK. One .m«c!i 
criterion ix the dixtribiition of Ntndcnts by r.KM- in the vjirion** .NcliiMd< of a •*VNti'ni 
after the ^tudentN have made their choices. If ^nl^tantlal ninnlMT< of Nejrro ehiMn-n 
choONC and ;:o to previoiKly all>wliitc .-ichools. the choice .system i.^ cicarlv op<'r.itin;r 
freelv. If feW or ni»ne eboo<e to do ^o in a eoimnnnity where there hu> been a 
l)attern of >ej:re;:ntion. then It is approprlatj' that the fn'e ehoice jilan be reviewed 
. l other factors e«)n.«idere<l to deterniinc whether tlte system i^ operatin;: freely. 

\i'ith more, than 2000 sofutrntc (IhtrictH to i'ouHu1C)\ stirh percent Off en arc thu>* 
(HI 'fihniinitnilhr auidr frhich Jielftx uh to tlrtcrmlnc thu^c dhtnctn remdnmi 
flirt hrr rerictr. Such revUw in turn ir/ill fleteroiine whether or not the frevilum of 
( Jio'tn' iiltiu /V 'II f"^^ trorkiim fuirluJ' New York Tinws. Apiil 12. 1!>0(5. pn^re I. 

I»rliJtcd in Hearing's before the Committee on Unlcs. IIon.se of Kenri'sentative.N. SU Cou,:. 

2d Si-Ns.. on 11. Kes. 820. Sept. 2!>-:;(>. lUiM», p. Cinnmi.<sioner Ilowe reatlirme<l 

S)'er<'i"fv Gardner < pollcic"* as stated In tlie letter. See Uearin;:s rm II. Ke>. S2J». 

p. 30-33. 
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In reviow5n<i: the oHcctiwness of an approved plan it ^^conis roa,son. 
able to use sonio soit of yardstick or objective iKMventa^'o piide. 
The i)crccnta«re requirements in the Guidelines are uiodest, su^r^restiu^r 
only that systems usin<r free choice plans for at least two y(»ar8 .should 
expect IT) to 18 per cent of the pupil population to liave selected 
desi»o;ivnrated schools. This (*ourt has fmpieutiv iv led on |KM»ceutajres 
iJi jury exclusion cases. Wheiv the i>erceutafre of Ne^'roes on the jury 
and jury veniros is dispr()iK)rtionately low conipaivd with the Nejrro 
lK>pulat5ou of a county, a pi-inui facie case is n»ade for deliberate 
dia-riniinatiou a^'ainst Xe^rroos.*"" l*ercenta^a»s have been used in 
Dther civil rii^hts cases.*'^^ A similar inference umv be drawn in school 
dese^a-e^at ion cases, when the nund)er of Ne^nws attendiuir school 
v. ith white children is nianif'^stly out of line with the ratio of Ne^rpo 
school children to- white school clnlditju iu j)ul)lic schools, ('oni- 
mon sense su^r^'ests tliat a p*oss discivpancv }>etween the ratio of 
Aegroes to white ( liildiXMi in a .school and the 1 TKW peiveiitaire guides 
raises an inference that the school plan is not working as it should 
HI providing a unitary, integrated system. Thus A^v/y/.v c, Buc/imunt, 
I),C, Del, 11)02, 207 F, Supp. 82(P'^'' held that this natnml inference 
coupled with tlie boards possessing the pml)ative facts that might 
rel)ut the iiifei-ence (treated a presumption that the proposed desegixj- 
gatioii plan was imconstitutioual. 

The Guidelines were adopted for the entiiv country. However, they, 
liave been fonnulated in a context svmpathetic with local problems, 
Sections 40:MO:> of the 1904 Civil Itights Act provide that, upon re- 
(piest. the Conuuissioner of Edneation Inay render technical assistance* 
to public school systems engaged in desegregjition, Tlic Coiuiui.ssioner 
inay also est^iblish training institutes to counsel school pei*sonuel hav- 
ing educational problems occasioned by desegregation: and the Com- 
niissioncr may make grants to school boauls to defray the costs of pm- 
Viding in-service tniiiiing on desegi'cgatiou. In slioit. the Commissioner 
may assist tlioso school boards M-ho allege that thev will have diflicidtv 
complying with the guidelines, Wlien desegregation plans do not meet 
niinimum standards, the school authorities should ask ITKW for as- 
sistance. And district courts should invite HEW to assist by giving 
advice on raising the levels of the plans and by helping to coordinate* 
a schools promises with the schools performance. In view of the com- 
petent assistance HEW may furnish schools, tliere is a heavy burden 
on proponents of the argument that their schools cannot meet HEW 
standards, 

VI, 

School authorities iu this circuit, with few exceptions, have turned 
to the "freedom of choice" method for desegregating public schools, 
Ihc method lias serious shoitcomings. Indeed, tlie **slow pace of inte- 

r.,!.*i^n\fw^w?.1?^*Jr*i^*'^^i^^*""'^ proportions of Xt^roos nitd \vlt5t<-s on Jury ]\<t< from 
f.: m ' fr"/\"^ tJi/' popiilntfon, u-lilcli x-jirliitlons ;ire not t»xplniiu»(l nnd :iro ion;; 
r If i i^\f^"^^^^^^ «.v:<t(«nintie rxHn.^ion of NVjirocs fmni jury M^rvlcf/* 

'♦^In United States v. Ward 
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gratioii in the Soutlicrii and border States is in larfro measure attribut- 
able to the nianner in whirb five choitv phins » » » have operated/' 
When such phms leave school otiieials with a broad area of nnoontrolhMl 
discretion, this method of dese«;regation is better suited than any other 
to preserve the essentials of tlTe dual school system while giving paper 
conii)lianee withtheihity todese";re«^ate. ; 

A free choice plan docs not abandon geographical criteria, but re- 
(juir(»s no rigid ad ''ivnce to attendance zones. Tlieoi'ctically every child 
may choose his school, but its effectiveness depends on the availability 
of open places in balanced scliools» Moreover, unless there is some pro- 
vision to prevent white children transferring out of an inibalanced 
school this plan will promote resegregation.^". 

**i'nder treedom of choice plans, schix)ls tend to i-ctahi their nicial 
identilication." Such plans i-equire alfirniative action by pai-ents 
and pupils to disestablish the existing system of public schools. In this 
circuit white students rarely choose to attend schools identified as 
Negro schools. Xegro students who choose white schools are, as we 
know from nmny cases, only Negroes of exccpticmal initiative and foiti- 
tude. Sew consi ruction and improveujents to the Xegro school plant 
attract no white students and diminish Xegro motivation to ask for 
transfer, Xeverthelcss, the Eighth Circuit lias approved fix»edoni of 
choice plans ''as a permissible method at this stage, although ivcogniz- 
ing that such a jilan ''is still only in the experimental stage and it has 
not yet. hvvn demonstrated that such a method will fully iinplenient 
the decision of Hrown and sul)sc»quent cases and the legislative declara- 
tion of S :>()00(d) of the Civil Riirhts Act of my We have said ; 
•At this stage in the history of desegregation in the deep South a 
•freedom of choice })lan* is \\\\ acceptable method for a school board 
to \\^\ in fnUilling its duty to integrate the school system. In tlic long 
run, it is hardly possible that scliools will be administered on any 
such haphazard basis*'. Singleton 11^ 355 F.2d at 71. HEW reciog- 
nizes freedcmi of choia* lus a pennissible means of desegregation. See 
Kevised Guidelines, Subpait B, 181.11, and all of Subpart 1). 

Courts should closely scrutinize all such plans. Freedom of choice 
plans '•may ... be invalid because the 'freedom of choice' is illusory. 



Uep. U.S. Coinni. on Civil Uljclits, Survey of SclionI Dosejrrpjjntion in tlu' Sonthorn 
and Honlor States — 1!»B.vn«. n. r»1. "Kn'odiun of c'l»oi<-i» \)h\\\^ jicwjittnl l)v th»> OIHcp (if 
lOdneatloii Inive not diiSo.vtnMishcd tlio dnal and racially srgro^M tod sclinol sy>toms involvnl. 
for th(^ followii)}; r<>a<ons: a. NV;;ro and wliito >('linols liavi.' tondcd to rotniii tli<<ir rncinl 
ifloutitv:* Ik Whito «^tndpnts rarely elect to attonil N'e;»n> scliools: c. Sonic N*cgro students 
arc reluctant to scVf*r noruui] sclinol ties, made >tron$;ci' by the racial identHlcatioa of their 
selioo!^ • d, MsMiy Novo diildrcn and i);irent.< in Southern States, havintr lived for decades 
in positions of snhsorvleaeo. are relnctant to assert tlieir rljrhts: e. Xej;ro children and 
|iar»*u»h in Soatbern States frequently will not choose n forau^rly all-wliite school heenuse 
thev fenr ri't.'iliation and lto«^tility from the white connuunity: f. Tn some selioo] districts 
in the Son^l). «>chool cHicials hnve f dled to prevent «>r punish Iniras^nieut I>y \vliite eliiMren 
of Xej;-M chiMi'PU who Inive elected to attend) white schools ; jr. I'* some areas In the Scaitli 
where \i'i;rcM*»» have electeil to nttfa«l formerly all-white sehooN. tlio Nejrro i-nnnannitv Inis 
lipo >ul)*«'eted to retaliatory violence, evictions, loss of johs. and ther forni> of Intimida- 
tion " ThI'i, 

»" See C;o>s V. H<mrd of Kducatlon. 100.3. .373 U.S. GSri. S:? S.Ct. 140.">. 10 L.Kd.2d 0:!2: 
nillanl V. School T?onrd of the Citv of Charlottesville. 4 CIr. 1002, HOS r.2d 020. cert, den'd 
:'"4 V.^, 5527 (1003) : Jackson v. School Board of the City of Lvaehhur/r. 4 CIr. 100.3. ^21 
r2d 2J'.o For discussion of limitations to a free ehoice plan, see FIss. Racial Imbalance 
In the Pnblie .<?chools. 78 Ilarv. I.. Uev. ori.'l, .-»72 (lOCo). 

»" ijr|i T' OMaim. on Civ. KiiOits. Stirv^v of Dcse^'retfitiot* In tlx* Son'hern und Border 
^*>%\i>^, I'^O'-Or*. p. The Commission :>l}!0 uote< that racial idenllfieation of sc^wiols as 
vf'i<oo|s N streucrthenea bv : (1^ normal school ties; ci) Hi" Interesf Xeirro ad» 
mioivtra»o"s- and teachers have In ma lata in in;: the dnal system (fn>m >fay 1!Mi.*» t«) Sep. 
teMi*'er 1005. 005^ NcL'ro tejiehers l>ecame snrnUis hecau>e of deseure/ratlou) : {*\) some 
Neirro educators nre enposed to desecreffnilon. heoause i)a*«» eeouonile nnd cultural depriva- 
tion* »"'>i'es XcToes ill nreoared to compete with white children In schools. 

utEemp T. Beasley^ 8 Cir. 1965, S{S2 F.2d 14» 21. 



Tlu» pLui must be tostod not only by its provisions, but by the manner 
in wliich it ()i)ernte,s to provide opportunities for w (le,se<rre<riUe(l 
education." ^Vvight v. Counts/ School Hoard of (r)rvHn'lle CotfnfTp, 
E.D.Va. lOGd. 252 F.Supp, 378. :^S;5. In that ease the coni-t was con- 
cerned that "operation under t!u» phui nuiy show that the transporta- 
tion policv or the capacity of the schools severely limits freedom of 
choice, altliou^rh provision's concernin<r these ^^hasos are valid on their 
fnec\ In Lockett x\ Hoard of Kducafhn of Muskof/ee Coaaff/. (ra„ 
T) Cu\ 1905. ;U2 F/2d 225. we weiv concerned that *'pro|)er notice" 
be <j:ivon so that "Negro students arc afforded a ivasonabie and con- 
scious opportunity to apply for admission to any school which they 
are otherwise eligible to attend without rojrard to racc*\ Also, as 
Jud<rc* Bt*IK for the Courts pointed out. **a necessary part of the plan 
is a provision that the dual or binicial school attendance system . . , 
be abolished." See also DaiceU v. School Board of Oklahoma City 
PuhVir Schools. W.D-Okla. 1005. 244 F. Supp. 971 : /ieJI c School 
Hoard of CiUj of Stautttoiu W.D.Va. WOO, 240 F.Supp, 240: /{irr 
r. Coanft/ School Hoard of Auffmta County W.D. Vn. 1000, 240 F. 
.Supp.2;)0. 

There is nmdi that school authorities should do to meet their 
responsibilities: 

'"^[Hrowii^ called for responsible public officials to reappraise 
their tliinkin*;: and policies, and to nnike every etfoit to atford 
Xe<|roes the more meaninji^ful equality guaranteed them by the 
Constitution. The Brown decision, in short, was a lesson in 
democracy, directed to the public at large and more particularly 
to tliose responsible for the operation of the schools. It imposed 
a legal and nionil obligation upon oHicials who had created or 
maintaincci segi^egated schools to undo the damage which they 
had fostered.'* Taylor v. Hoard of Education of the City of 
Xen> Rochelle. S.I),X,Y. 1001. 101 F. Supp, 181, 187, atl'cl 204 F. 
2d :^0. cert, deii\l nOS 17,8, 040 (1001), 
School oifieials should consult with Negro and white school authori- 
ties before plans are put in final form. They should see that notices 
of plans and proce(hn*es are clear and tiniely, Thev should avoid the 
discriminatory use of tests and the use of birth and health certificates 
to nrak'c transfers difiicnlt. They should eliminate inconvenient or 
l)urdeusome arrangements fof transfer, such as requiring the personal 
ai)pearance of parents, or nudcing forms available at inconvenient 
times to working people. They should employ forms which do not des- 
igmite the name of a Xegro school as the choice or contain a "waiver" 
of the '-right*' to attend white schools. Certainly school officials should 
not dis(^)urage Xegro children f I'om enrolling in white sHiools. diivctly 
or indirectly, as for example, by advising them that they would not 
be permitted to engage or would not want to engage in school activi- 
ties, athletics, the band, clubs, school plays. If tninspoKtation is pro- 
vided for white children, the schedules should be re-routed to provide 
for Xegro cliildren. Overcrowding should not Ik? used as an excuse 
to avoid transfers of Xegro children. In Hrodletf r. School Hoard of 
the City of liichmond, 4 Cir, 1005, F.2d 310, 323, Judges Sobeloff 
and Hell, coucurriug, said: 

plan of desegregation is more than a matter of words. The 
attitude and purpose of public officials, school administrators and 
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fntnltios niv nn into<rral part of aiiv plan and detcMuiinc its ctVtH- 
tiveno.ss more than the words employed. If these puhlic a^Mit.s 
(ninshite their dutv into ullirinative and .sympathetic aet ion tJie 
|)lan will work: if their spirit is obstrnctive, oj* J^t least negative, 
little pi-ojrrcss will be made, no matter what forin of words may k» 
nstMl." 

Freedom of choice* means the. maximum amonnt of freedom and 
clearly nndcM-stood choice in a bona iide niiitary system where schools 
are not white sch(H>ls or Xe«r|'o schools — jnst scluwls. 

\\v turn now to a discnssion of the specific elements of a freedom of 
choice plan that make it more than a meix? word of nromise to the ear. 

A. Speed of iJcHegregufion. The aniiounced speed of dese<rivgation 
no lon<£er seems to Ik* a critical issne. The' school l>oaids *i<Mienilly 
conceile that- by the school year li)G7-()8 all grade.*? shonid be desc»<rn^- 
irnted. 

H. Mnn(t<tU)ri/ Annwd Free (liohc, Underlyin^j: and fendin^r to 
counteract the ellectiveness of all the freedom (if choice plans before 
the ('om-t is the initial nnconsiitntional assijiiiment of all stndents by 
race. AVhen the freedom of (*hoice plan is ''permissive" or '•volnntary" 
rhecll'ect is tosuperim))ose the same old transfer plan on racial assi^rn- 
ments and dmil zones. We hold that any freedom of choice plan is in- 
adecpiate if based \\\yo\\ a prelimiiiaiy system of assignment bv race or 
dual geographic x.ones. Shiglefou //and Loohetf i\ Hoard of IS (hi- 
cation of M imoyee Couhti/, Go,, 5 Cir. lOOo, ;J4:J F.2d 225, restatin<r the 
lecpiii cinent of /^tell iK Savannah-Chatham County Board of Edaea- 
ftoii. o Cir. jl)(i4, oo:> F.2d 5") and Gainer w DoiH/hcrtt/ bounty Hoard of 
Kduoatlon. 5 Cir. U)()4, :5:54 VM 1)8:5. It is essential that dual 'or biracial 
sch(X)l attendance systems be abolished contemoorancously with the ap- 
plication of a i)laii to the l espective grades l eaclied by it. 

h\ place of permissive freedom of choice there mlist be a mandatorv 
annnal free choice of schools by all stndents, both white and Xegro. *'I't' 
a child or his parent is to be' given n meaningful choice, this choice 
nnist beallonled ammally." Kemp r. lieaslei/. SCIr. lf)().\:$r)2 F.2d 14, 
±2. The initial choice of assignment, within' space limitations, should 
be made bv a parent oi- by a child ovei* fifteen without regard to race, 
'rius maudntory fiee choice system would govei-n eve!i the initial as- 
signment of students to the lirst grade aiul to kiiulergaiten. At the 
miuinuuu, a fivedom of choice pl^ui should provide that: (1) r/// stu- 
dents in (lesegiegated grades shall have an oppoitunity to exercise a 
choice of schools, llradlei/ v. School Hoard of tli^> Citi/ of Hh-hmond, 4 
(^ir. ll)(55.:54r)F.!>d:nO, vacated and remanded, 1005, :'iS2 U.S. 10:5; (2) 
where the number of applicants applying to a school exceeds available 
space, preferences will be deternnned by a uniform mui-racial stand- 
ard, StcU /'. Sarannah-Chathani County Hoard of Kdxtcation. 5 Cir. 
19()4, :i:5:5 F.-2d oo. 05: and (:>) when a student fails to exercise bis 
(*hoice, he will be assigned to a school uiuler a uniform non-racial stand- 
ard, Kenxp^ i% HeasJey^ 8 Cir. 1005, :552 F.2d 14, 22. 

C. Xot/ee. The notice provisions of the 11 KW Guidelines are reason- 
able and should Ik* followed. Where public notice by publication in a 
newspai>er will assure adequate notice, individual notice will nor be 
necessary. Individual notice should be re(pured if notice by publication 
is likely to be inadequate., 
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^ D. Transfers for Students in Non-(l€segre(/at<>d Grades and with 
Special Needs. In Singleton 11 we held that chi'ldi*eu iu still-scfijrcgated 
grades in Nem-o schools "have an absolute right, as individuals, to 
transfer to scliools from which thcv weix» excluded because of their 
race;' \m F.2d at 8()D. See also ihgers v. Paul 1905, ;)82 U.S. 198. 
ir> L.Ed.2d 26;"). A transfor provision should be included in the'phuu 
Ihc right to tiansfer under a state Pupil Placement J.aw should be 
regarded as an additional rldit that takes into consideration criteria 
irrelevant to the absolute right i-cferi-ed to in Hogers x\ Paul 

E. Services^ Facilities. Activities, and Programs. In Singleton II we 
lield that there should bo no segregation or (liscrimination in services, 
facilities, activities, and progiaius that may bo^conductcd or sponsored 
by, or affiliated with, the school in which a student is enrolled. We 
have in mind school athletics and inter-sclilastic associations of coui*se, 
but also pareuts-teachei's associations. In oider to elijuinate auv ini- 
ccitaijity on Hiis point, we hold that the plan should contain a statc- 
meut thatthere will be no such segregation or discrimination, 

F. School Equalization. In recent year.s, as we are all well aware. 
Southeni Jjtatesjurve^^^ great etl'oit to improve Xegro school 
l)lauts. Thei-c are however many old aud infei ior schools readily iden- 
tifiable as Negro schools; there ai e also inauv superior white schools, in 
'terms of the quality of instruction. A free'doiu of choice plan wiii l)e 
moffective if the students cannot choose among schools that aie sub- 
stantially equal. A school plan therefore should provide for closing in- 
ferior schools and should also include a provision for leinedial pro- 
grams to overcome past inadequacies of all-Xegro schools. This will, 
of coni'se, reqjuire the local school authorities and the trial couits to 
examine caretnlly local situations and perhaps seek advice from quali- 
fied, unbiased authorities in the field. 

G. Scheduled Oonijdiance Reports. Scheduled coiPi)liance reports to 
the court on the progress of fieedom of choice plans arc a necessity and 
of benefit to all the parties. These should be reqiiired following the 
choice i)eriod and a^im after the opening of school. None of tlie school 
boards expressly objected to this provision, or one similar to it, and it 



does not appear ouei-ons. 

H. Desegregation of FamUy and Staff. The most difficult problem 
in tlie desegregation process is the integration of faculties. See Section 
IV p of tins opinion. A i-ecent survey shows that until the 19GG-67 
session not a single Xeirro teacher in Alabama, Iy)iPsiana, or ^lissis- 
sippi has been assigned to a .school where there are white teachers."^ 
As evidenced in numerous records, this long continued policy has i-e- 
suited m inferior Xegro teaching and in inferior education of Negroes 
as a class. Everyone agrees, on principle, that the selection and assign- 
nient of teachers on merit should not l)e sacrificed just for the sake 
of lute^nating faculties; teaching is an art. Yet until school authorities 
recognize a nd carry oiit their affimative duty to iiitegiiite faculties as 

J" This was not now. in 1057 a district court in Maryland held that Rtair steii i>i:in< 
do not justify excludinf; a qualified individual, notwithsunding a more gradual sdi'^^^^^^^ 
a^iidicaJiIe to the school poiuilation generally. Moore v. Board of Education of Harford 
VHi*]^* P^7' ^^^^i' 91 and \&1 F.Snpp. IW. aff'd sub.Xu. Slade \"noa^ 

«n,S^"^i^*?°'K^ ^^""iJ^^?- ?52 F.iid 191. cert, deii'li 357 uls? 906 (1958). Thto Coirt 
approved such an order in Augustus v. Board of Education. 5 Cir. 1962, 306 P.2d 863. 
tAwn?r.Jwl"Jl!,?;{'^"^?*^^^ press has carried account« that progress is being made 

?rTW*^*°S of teachers, administrators and other nersdnnel" for 1907-68 In 
Jackson. MisslssrppL See Jackson Clatton Ledger. July 80. lOeoTptfe 1. ^^^'"^ 
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well as facilities, there is not the slightest possibility of their ever 
establishii^ an oncrativc non-discriminatory school systcm^"^ The 
transfer of a few Xegro children to a white school does not do away 
with the dual system* A Negro faculty makes a Xegro school; the 
Xegro school contineusto offer hiferior educational opportunities; and 
the scliool sj'stem continues its psychological harm to Xegroes as a class 
hy not putting them on an equal level with white children as a class*"^ 
To prevent such harm or to undo the harm, or to prevent rcscgregatioiij 
the school authorities, even in tlie administration of an otherwise ra- 
tionaK nondiscriminatory policy, shouhl take corrective action involv- 
hig racial criteria* As we pointed out (see Section III C) , in fashioning 
an appropriate vciuedy tending to undo past discrimination this Court 
has often taken vace into account* 

In the past year, district courts have struggled with the problem of 
framing effective orders for the descgreg-ation of faculty. (1) Some 
coui-ts have focused upon the specific results to be reached by reassign- 
ment of teachers "previously assigned solely upon the basis of tlieir 
race. Dowell v. School Board of OMahoma O'txj PMic Schools, 
W.D.Okla. 1965, 244 F* Supp* 971, Kiev Coxa ty School Board of 
Augmta Coxmty, W.IX Va* 1966, 249 F* Supp* PJ9*"» The orders en- 
tered in these cases require the defendant schoo' boaixis to assign any 
newly en^;loyed teachers and reassigii ahead r*-employed faculty so 
that the propoition of each race assigned to teacli in each school will lie 
the Siime as the proportion of teachei-s of that race in the total teaching 
st-aff in the system, or at least, of the particular school level in which 
they are employed. (2) Other courts have not I)een sjwifio as to the 
number of teachers of each race that should be assigned to each school 
in order to remove the effects of past discriminatory assignments. These 
courts have focused uijo:- the mechajiics to be followed in removing 
the effect of past discrimination rather than upon the result as such. 
Thus, in Beckett v. School Board of tlw City of Norfolk^ Civil Action 
Xo* 2214 (E*D* Va., 1966) ; Giniani v. School Board of tlie City of 
Hopewell^ Civil Action Xo* 3554 (E*D. Va. 1966) ; and Bradley v. 
School' Board of tlie City of Richmond^ Civil Action No. 3353 (E*D* 
Va* 1966), the courts approved consent decrees setting forth in detail 
the considerations that would control the school administrators in 
filling faculty vacancies and in transferring already-employed faculty 
members in order to facilitate faculty integration* (3) In a third group 
of cases, the district court, while emphavsizing the necessity of affirma- 
tive steps to undo the effects of ixist mcial assignments of faculty and 
while requiring some tan|j:ible results, has not been specific regarding 
the mechanics or the specific results to be achieved* See Harris v. Bul- 
lock County Board of Education^ M*D* Ala* 1966, 253 F. Supp* 276; 
United States v. Lowndes Board of Education^ Civil Action Xo* 2328- 

JM 'Tncultsr desegroffatlon is n nocossAr.v precondition of an ncceptable free choice plan. 
A free choice plnn I'nnnot diKeKtiibllRh the dual i$chool syKtem where faeultaies remniii 
secrefrnte<l on tiie bnslK of the race of the teachers or the pupils. In stich circumstances a 
school inevitrtblr will remain identifiod as ''white" nnd "Xejrro*' depending on the color of 
the teachers.*' Rep», U.S. Comm. on Civil Rights* Survejr of Desegregation in the Southern 
a ad Border States — 1965-66. p. 57, 

Faculties should be desemgated so that "both white and Xegro students would feel 
that their color was represented up^n a a equal level and that their people wei-e sharing 
the respoaKibility of hitrh-levol teaching Dim' ell v. School Board oi Oklahoma City Pnblle 
Schools. W.D. Okla. 19«5. 219 F. Supp. 427. 

"•In Kier the Court said that duty to desegregate^ facnlty must be "Immediately nnd 
wiuwly met : there ca a be no freedom of choice for faculties and administrative staffs 
by the 1966-67 school year. Insofar as possible, "the percentage of Negro teaeherK Jn each 
BChool of the system should ai»proxiinate the percentage of Xegro teachers in the entire 
system for the 1965-66 season*'. 249 F. Supp. at 22. 
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X (M,D. Ala. 1966) ; Can i\ Moidf/omeru County Board of Education. 
M.D. Ala. 1966, 253 F. Siipp. 306. 

Wo agi^ee with the VA^\\t\i Circuit's statement: "The lack of a 
(lefinit<^ program will only msnlt in fiuther delay of lon^ overdue 
action. Wo iva not content at this late date to approve a desejrrega- 
tiou plan that contains only a statement of jreneral good intention. 
Wc deem a positive commitment to a reasonable program ainied at 




Docember 15, 1966 (uni^ported). In that case the Court did not im- 
pose "a set time with fixed mathematical reqnircmente"* Howcvei' the 
Court was finn in its i)osition : "Fii^t, as the Board has already posi- 
tively pledged, future employment, assignments, transfer, ami dis- 
charge of teachers must be free from racial consideration. T\vo, should 
the (Icsegremition process cause the closing of schools employing indi- 
viduals predominately of one nice, the displaced personnel should, at 
the very minimum, be absorbed into vacancies appearing in the system. 
Smith y. Board of Education of Morriltan^ supra. Third, whenever 
]>ossible, requests of individual staff memlxsrs to transfer into minority 
situations should be honored by the Board. Finally, we believe the 
Board should make all additional i>ositive commitments necessary to 
bring about some measure of racial balance in the staffs of the indi- 
vidual s.'* ols in the very near future. The age old distinction of 
Svhite schwrv. f and ^Negro schools' niii.st bo erased. The continuation of 
SMoh distinctions only pcrjx»trat<*.s inequality of educational oppor- 
tunity and places in jeopardy the eit'ective* future operation of the 
entii-e *f reedom of choice' type plan.'' 

In Singleton I we agreed with the original HEW Guidelines in 
requiring that an "adequate start" toward faculty de^gregation 
should be made in 1966-67. The requirement tliat grades be de- 
segregated in 1967-68 incitja-scs the need for substantial progress be- 
yond an "adequate start". It is es.sential that school officials (1) cease 
practicing racial discrimination in the niring and assignment of new 
faculty members and (2) take aflinuative progrannuatic steps to cor- 
rect existing effects of past racial assignment. If these two require- 
ments are prescribed, the district court should be able to add specifics 
to meet the particular situation the case presents. The goal should be 
an equitable distribution of the better teachere.*" We "anticipate that 
when district courts and this Court have gained mom experience with 
faculty integration, the Court will be able to .set foiih standards more 
sixicifically than they are set forth in the decrees in the instant cases. 

^ Rev. Theoilore M. Hef;biir{;h. President of Notre Dame and a member of the Civil UJirhts 
Commission, makes the^e suggestlonK: "A realistic ami quite possible approach to this Ik. 
1 tlilnk. tlirouirh the {nnnpilfatc lmi)rovcmeiit of nil tenchers of each race becluiilni; ^\|th 
tliOKC who moKt need a^sIRtance In belni? better quallfled ns tenelierH. % At tlilt; precise 
time of transition, why not Institute along with the whole process of deseKregatlon In the 
South a positive pro;;ram of upjfradinc aU teachers In the present systems? In faet. the 
best teachers of t-Ithrr race, worthy of their profei^slon. should be put In the schools needlui: 
the most help to Inmrave. One miffht even think of rotating teachers within the schools 
of a glven^dlKtrict. There Is already the existing pattern of academic ye«r and summer 
institutes for just this purpose of Imnroving teachers. ... ^ If this positive action could 



/ecn tht ...^ ..^ o^..^. -M.cvwLij*. tu *Ht» 

I have a feeling that the South eould solve Its problem long l>efore the North, which has 
an cduciitlonal desegregation problem which may be less aniennble to solution because of 
entrenchment patterns of housing segregation." Rep.. U.S. Comm. on Civil Rights. Survev of 
Desegregation In tl*- Southern and Border States-~1965-6e, p. 64. 
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Wi» aUach a decree to be ciitcrea bv tlie district courts in these crises 
consol idatcd oii apix^ul. (Sec Api)eiidix AO 

\\\ have carefully examined each of the records in these cases. In 
each nistance the iword supports the decree. However, the provisions 
of the dccive arc antcndcd, as far as i>ossible, to apply unifonnlv 
thi-oiijxhout this circuit in cases involving nlans based on free choice 
of schools. School boards, private plaintitfs, and the United States 
may, of coui'sc, come into court to prove that exceptional circum- 
stances comi>el inoilification of the deci-eo. For example, school sys- 
tems 111 amis which let school out during planting and Jiarvestincr 
seasons may fuid that the i)criod for exercise of clioicc of school^ 
March should l)c changed to a different inontli. 

As liroim dictates, the decivc phices avsponsibility on the school 
authorities to take aflirniativc ac tion to bring alwut a unitarv, non- 
rjicial system. As the Constitution dictates, the proof of the puddiuL' 
IS in the eating: the proof of a school Imrd's compliance with con- 
stitiitional standards is the result— the i^rformance. lias the oiaM-jUiou 
of the nromiscd plan actually eliminated segrogatod and token-doseir- 
regated st-liools and achieved substantial intognitioii ? 

The substantive requirements of the decree derive from the Four- 
teeiith Amendment as interpi-etcd by decision.^ of the Supit*me Court 
and of this Couit, in many iii.staiices l)efore tlie HEW Guidelines were 
published. For admiiiistrntive detail.^, we liave looked to the Ortice <*f 
Ivducation. For example, those familiar with the HKW (luidelines will 
notethattliedecive follows the Guidelines exactlv as to the form letters 
whidj go to parents announcing the need to exercise a choice of schools, 
and the forms for exercising that choice ai-e the same Indeed a clos(» 
parallel will be noted l)etween mucli in Patts II through of the 
derive and the Guideline provisions. 

The gi-eat bulk of tLo ixjhool districts in this circuit have applied for 
rederal linaiicia. assistance and therefoit* operate under voluntarv 
desegrcf^it ion i>lans.'=« Approval of these plans by the Office of Educa- 
tion qualifies tlie schools for federal aid. In this opinion we have held 
that the in!.A\ Guidelines now in effect arc constitutional and arc 
within the statutorv authority ci-eated in the Civil Kights Act of 11)04 
bchoo s therefoR^ in compliance with the Guidelines can in general b<» 
regarded as discharging constitutional obligations. 

Some schools have made no move to desegregate or have had nlans 
rejected as unsatisfactory by district comis or the HEW. We expect 
the provisions of the decree to be applied in proceedings involvimr 
such schools. Other schools have earlier court-appi-oved plans which 
tall short of the terms of the decree. On motion by proper parties to re- 
open these cases, we exi)ect these plans to be ujodified to conform with 
our decit?e In some cases the parties may challenge various aspc»cts of 
llhW -approved plans. Our appmval of the existing Guidelines and 



the difference cwQil to any hiUwv Guidelines is not intended to deny a 
day 111 court to any |xm-soii jisscMtiii«r individiiarriglits or to anv school 
board contesting HEW action In any school desegregation case the 
issue concerns the constitutional rights of Xegroes, individuallv and as 
a class, and the constitutional rights of the State— not the issue 
whether federal financial assistance should be withheld under Title VI 
of the Cml Rights Act of 11)G4. 

When school systems are under court-ordered desegregation, the 
courts are responsible for derermining the sufficiency of the systeius 
compliance with the decitc. The court's task, therefore, is a continuin*^ 
process, espec?-*ly m major amis readily susceptible of obscr\-ntion 
and measurement, such as faniity integration and student dcse*nx?«ni- 
tion. (1) As to faculty, we have foimd that scliool authorities havelm 
affirmative duty to break iij) the historical pattern of segregated facul- 
ties, the hall-mark of the dual system* To aid the courts in its task, the 
decree requires the school authorities to report to the district courts 
the progress made toward faculty integration, Tlie school authorities 
bear the burden of justifying an apparent lack of progress,^- (2) As to 
students, the decree requires school authorities to make reports to the 
court sliowmg by race, by school, by grade, the choices made in each 
choice period A similar report is required after schools open to 
show what actually happened when schools opened. 

What the decree contemplates, then, is continuing judicial evalua- 
tion of compliance by measuring the performance— not merely the 
promised performance— of school boards in carrying out their con- 
stitutional ol)ligsitioii "to disestablish dual, niciallv segreg:itod scliool 
^sterns and to achieve substantial integration witlun such sj-stems." 
District courts may call upon HEW for assistance in determining 
whether a school board-s performance measures up to its obligation to 
dcsefrregate. If school officials in any district slioidd find that their 
district still has segre/nited faculties and schools or onlv token inte- 
gration, their affiimative duty to take corrective action requires them 
to trj- an alternative to a freedom of choice plan, sucli as a gcoirraphic 
attendance i)lan, a combination of the two, tlie Princeton piiuu"* or 
some other accpetable substitute, priiaps aided by an educational 
park. Freedom of choice is not a key that opens a'll doors to equal 
educational opportunities. 

Given the knowledge of the educators and administrators in the 
Office of Education and their day to day experience with thousands 
of school systems, judges and school officials can ill afford to turn their 
backs on the proffer of advice from IIEW. Or from any responsible 

•tJr»^^#i" jJPPJo^w" Jw^in-witlon plan h«*lfl lnsnnSdi»nt tn protoct ron^tltittlo'nM 

Aft iSKr^*^?7^,?.*.I!2*"iL?**.®«S5? Edocatlon of IVWItt School IMntrlct, E.I>, 

Ark. 1«>66. r. .s»>^»P. Sjp nlRi> Thompson v. County School Board of Hanorrr Cotmtt? 

KaxV/mn^^Sp Snp^^^ ^^^^ ®^ Goochland CotintV. 

KiicrM ?M?®H^i?l^^^ 2*!t"'P^^*''' principle that nnd*r dratmstanc«s 

fhJI^Jk .!li^^?i?*^J?*!L?u*2r^ of radal discrimination exl«te. the hnrden of proof ha; hwn 

K?^*'' produce the facU . . Chambers r. Hemlerson- 
vine City Board of Edncatlon. 4 Cir. 1966. 3M P.M ISO. 1»2. In ^rDtp» //. MraTlttfnr 
f *»5*»jr^pitlon yKipi *'deU\ernte speed^' the Supreme Co^rt pSt the ^ f . ."ISSn the 

Jff^^.T&J,';.^^^^^^^^^ ^ necessar/to carry out the r^mTin^S 

nonlS' staTiSjS'Ojt^^^ ®^ ^^^^^ Des^rrepitlon In thr Sonthw-n ami 

.^^1^^'** P'in Jnto^r" e«t|bH«hInjr attendapc^ zones Indodln^ more than one 

Pi^^ ""^^^^ ^^V" ri»l^^nc0^ lomtlonl'ThtiV all of thV 
?h?n«^h* A •^^.^ i" 5r'*'S* L^'^^'SF'U^ ^^"J'' •*iSP^ ^- ^01 «tud<»ntic In grades 4 

in Hie Public Schools : The Constitutional Concept*, 78 Harr, L. Rev. R64; n7;5 (1065). 
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govenuncnt agency or indcnendcnt gronp competent to work toward 
s«>|iiriou of t!ic complex problem of de jure discrimination bequeathed 
this generation by ten preceding generations. 

Now after twelve years of snail's pace progress toward school de- 
segregation* courts are entering a new era. The question to be resolved 
in each case is: How far have formerly do jure segregated &cli«>ols 
progi-ossed in performing their aflinnative constitutional duty to fur- 
nish' equal educational opportunities to all public school children? Tlie 
clock has ticked the last tick foi tokenism and delay in the name of 
^^delibcrate speed". 

♦ ♦ ' ♦ • ♦ * * * 

In the suit against the Caddo Parish School Board July 19^ 1965, 
the United States moved to inten cue under § 902 of the Civil Eights 
Act of 1964 (42 U.S.C. § 2001i-2) . The motion ^vas filed twelve daj-s 
after the Board submitted its plan in compliance with the district 
court's decree of Jmie 14* 1965, but two da3-s before the original 
plaintiffs filed their objections and before the court issued its order 
approving the plan. The district court denied the motion on the 
ground that it canxe too late. In these circumstances we consider that 
tlie motion was tinielv filed and shoidd have been gnmted. 

This Court denied the motion of certain appellants to consolidate 
their crises, but allowed consolidation of briefs and, in effects treated the 
cases as consolidated for pur[x>5es of appeal. The Court, however, in 
each case has separately^ considered the particular contentions of all 
the parties in the light of the record. 

Tl.c Court REVERSKS the judgments Inflow and liEMANDS 
each case to the district court for fiirther proceedings in accordance 
with this opinion. 

COXy District Judge: I reserve the right-to dissent in M'hole or in 

part at a later date. 

Appkxdix a — ^I^KOPOSED Decrke 

It is ORDEKED, ^VDJUDGED and DECREED that the defend- 
antSy their agents? officers, employees and successors and all those in 
active concert and participation with them, be and they arc |>enna- 
nently enjoined from discriminating on the basis of race or color in 
the 0|)eration of the school s\"Stem. As set out more particnlarlv in the 
body of the decree, they shall tnke affirmative action to disestablish all 
school segregation and to eliminate the effects of past racial dis- 
crimination m the openition of the school system : 

1 — ^SPBED or DESKGRECATIOX 

Commencing with the 19(>7-GS school yeju% in accordance with this 
decree, all grades, including kinder^rten grades, shall 1x5 dcsc«rre- 
gated and pupils assigiied to schools in these grades Avitliont regsird to 
raceorcolon 

n— EXERCISE OF CHOICE 

The following provisions shall apply to all grades: 
( a) Who May E:ccreisc Choice, A cnoice of schools may be exercised 
by a parent or other adult person serving as the student*s parent. A stn- 
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dent may exercise his own clioice if he ^ 1) is exercising a clioic6 for the 
ninth or a higher grade, or (2) has i-eached tlie age of hftcen at the time 
of the exercise of choice. Sucli a choice by astudent is controlling unless 
a dilFcmit choice is exerased for him by his pai-ent or other adult per- 
son . crving as his pai-ent during the choice i)eriod or at such later time 
as the student exeixiscs.a choice. Each reference in this decree to a stu- 
dent's exercising a choice means the exercise of the choice, us appropri- 
ate, by a parent or such other adult, or by the student himself: 

(b) Annual Exerche of Choke. All students, both white and Negro, 
shall be required to exercise a f i-ee choice of schools annually. 

(c) Choice Period, The period for exercising choice shall commence 
May 1, 1967 and end June 1, 1967, and in sul^uent years shall com- 
mence March 1 and end March 31 preceding the school year for which 
tlie choice is to l)e exercised. Xo student or prospective student who 
exercises his choice within the choice period shall be given any prefer- 
ence because of the time within the i)eriod when such clibice was 
exercised. 

(d) Mandatory Emrchc of Choice. A failure to exercise a choice 
witliin the choice period shall not preclude any student from exercising 
a choice at any time before he commences school for the year with re- 
sjHict to which tiip choice applies, but such choice may be subordinated 
to the choices of students who exercised choice before the expiration of 
the choice period. ^Vny student who has not exercised his choice of 
school withm a week after school oi>ens shall be assigned to the school 
nearest his home where space is available under standards for deter- 
nuning availab! space which shall be applied unifonnly throughout 
the system. 

(e) Pxiblic Notice. On or within a week before the date the choice 
IKsriod oi)ens, the defendants shall arrange for the conspicuous publi- 
cation of a notice des'^ribing the provisions of this decree in the news- 
paper most generally <:irculatcd in the community. The text of the 
notice shall be substantially similar to the text of theexplanatorj- letter 
sent home to parents. (Sec paragniph TI(e).) Publication as a legal 
notice will not be sufficient. Copic^ of this notice must also be ^ven at 
that time to all radio and television stations serving the community. 
Copies of this decree shall be posted in each school in the school sj-stem 
and at the office of the Superintendent of Education. 

(f ) Mailing of Explanatory Letters and Choice For ms. On the first 
day of the choice period there shall be distributed by firsic-class mail an 
explanatory letter and a choice form-to the parent (or other adult per- 
son acting as parent, if known to the defendants) of each student, 
together with a return envelope addressed to the Superintendent. 
Should the defendants satisfactorily demonstrate to the court that they 
are unable to comply with the requirement of distributing the ex- 
planatorj' letter and choice form by first-class mail, they shall propose 
an alternative method which will maximize individnrd notice, i.e., 
porsonal notice to parents b}* dcliveiy to the pupil with adequate proce- 
dures to insure the delivery of the notice. The text for the explanatory 
letter and choice form shall essentially conform to the sample letter 
and choice form appended to this decree. 

(g) Extra Copies of the Exphmator;/ Letter and Choice Form. 
Exti-a copies of the explanatorj- letter and choice form shall bo freely 
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available to parents, students, prospective students, and the general 
public at eacli school in the system and at the office of the Superin- 
tendent of Education during the times of the year when such schools 
are usually open. 

(h) Content of Choke Form. Each choice form shall set forth the 
name and location of the^rradcs offered at each school and may require 
of the person exercising the choice the name Idress, age of student, 
school and grade currently or most recently .endeil by the student, 
the school chosen, the signature of one ]>arent or other adult i>erson 
scn-ing as parent^ or where appropriate the signature of the student, 
and the identity of the pei^son signing. No statement of reasons for a 
particular choice, or any other information, or any witness or other 
authentication, may be required or requested, without approval of the 
court. 

(i) Rettnm of Choice Fomx, At the option of the ]>erson completing 
the choice form, the choice nm* be returned hy mail, in person, or by 
messenger to any school in the school systeni or tp the office of the 
Superintendent. 

{]) Choicer vol on Official Fowi. The exercise of choice may also be 
made by the submission in like manner of any other writing which 
contains information sufficient to identify the student and indicates 
that he has made a choice of school. 

(k) Choi€i} Forms Bhulwg. When a choice form has once been sub- 
mitted and the choice period has expired, the choice is binding for the 
entire school year and may not be changed except in cases of parents 
makinj^ different choices from their children under the conditions set 
forth m paragraph II (a) of this decree and in exceptional cases 
where, absent the consideration of race, a change is educationally 
called foror where comi)elling hardship is shown by the student. 

(1) Preference in Assir/nmenL In assigning students to schools, no 
preferences shall be given to -any student for prior attendance at a 
school and, except with the approval of court in extraordinary circum- 
stances, no choice shall be denied for any reason other than over- 
crowding. In case of overcrowding at any school, preference shall be 
given on the basis of the proximitj' of the school to the homes of the 
students choosing it, without regard to race or color. Standards for de- 
teonining overcrowding shall be applied unifonnly throughout the 
system. 

(m) Second Choice where First Choice is Denied. Any student 
wliosc clioice is denic<l must I>c promptly notified in writing and given 
his choice of any school in the school sx'stem serving his grade level 
where space is available. Tlie student shall liave seven days from the 
receipt of notice of a denial of first choice in which to exercise a second 
choice. 

(n) Transportation. Wliere transiK)rtation is gonerallv provided, 
buses must be routed to the maxinuim extent feasible in lignt of the 
geographic distribution of students, so as to scr\'e each student choos- 
ing any school in the system. Ever)* student choosing either the for- 
merly white or the formerly Negro school nearest his residence must 
l>e transported to the school to which he is assigned under these provi- 
sions, whether or not it is his first choice, if that school is sufficiently 
distant from liis home to make him eligible for tninsportation under 
generallj' applicable tninsportation niles. 
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(o) Officiah not to litfuoice Choke. At no time shall any official 
teachen or employee of the school system influence any parent* or 
other adult pei-son serving as a pai-ent* or any student, in the exercise 
of a choice or favor or ])ena1i/.e any i)erson because of a choice 
made. If the defendant school boanl employs professional guidance 
counseloi-s* such persons shall base their guidance and counseling on 
the individual students particular pei*sonaK academic* and vocational 
needs. Such guidance and couusclingby tcachei-s as well as nrofessional 
guidance counselors shall l)e available to all students witliont i-egjird 
to nice or color. 

(p) Protection of Persom fiJtercimif/ Choice. Within their author- 
ity school officials ai"c res()onsible for the protection of persons exer- 
cising rights under or othenyise affected by this decree. They shall, 
without delay, take appropriate action with regard to any student 
or staff member who niterfen»s with tlie successful ojMsnition of the 
plan. Such interfeix^m^e shall include hamssment* intinudation, threats. 
ho5?tile words or acts, and similar !)ehavior. The school boaixl shall not 
publish, allow, or cause to be published* the names or addresses of 
pupils exercising rights or otherwise affected by this decree. If officials 
of the school system ai*e not able to piwide sufficient protection, they 
shall seek whatever assistance is necessary from other approi)riate 
-officials. 

Ill — PROSPECnVK STrnENTS 

Each pix)S])ective new student shall l3e required to exercise a choice 
of schools lH»fon» or at the time of enrollment. All such stiulcnts known 
to defendants shall l)e fui-nishe<l a copy of the prescribcil letter to 
panMits, and choice form, by mail or in person, on the date the choice 
period oi>ens or as soon tlie'reafter as the school system learns that he 
plans to enroll. Where there is no pre-registration procedure for newly 
entering stndents, copies of thr choice forms shall be available at the 
Office of the Superintendent and at each school during the time the 
school is usually open. 

IV — ^UTl^VNSFJmS 

(a) Tramfers for Students. Any student sball have the right at the 
beginning of a new term, to transfer to any school from which he was 
exchuleil or would otherwise be excluded on account of his race 
or color. 

(b) Tramfcrs for Special Xeeds. Any .stiident who requires a 
course of study not offered at the school to Vhich he has l)een assigned 
may bc.pcrmitted, upon his written application, at the beginning of 
any school term or semester, to transfer to 'another school which 
offers courses for his special needs. 

(c) Tmmfers to Special Classes orSehooh. If the defendants oper- 
ate and maintain special classes or schools for physically handicapped, 
mentally retarded, or gifted children, the defendants may assign 
children to such schools or classes on a basis related t^ the function 
of the special class or school that is other than freedom of choice. 
In no event shall such assignments be made on the basis of race or 
color or in a manner which tends to perpetuate a dual school system 
based on race or colon 
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V— SERVICES, FACILITIES, ACTIVITIES AXD PROGRAMS 

Xo Student sliall be segrcgiited or discriminated against on ac- 
count of race or color in any ser\-ice, facility, activity, or proorani 
(including transportation, athletics, or other extracurricular activitv) 
that may be conducted or sponsored by or affiliated with the school in 
which he IS enrolled. A student attending school for the first time on 
a desegreimted basis may not be subject to any disqualification or wait- 
ing period for participation in activities and programs. includin«>- 
atliletics, winch might otherwise apply because he is a transfer or 
newly assigned student except that such transferees shall be subject 
to long-standing, non-racially based rules of city, county, or state 
athletic iissociations dealing with the eligibility of' transfer students 
for athletic contests. All school use or school-snonsorcd use of athletic 
helds meeting rooms, and all other school related services, facilities, 
activities, and programs such as Commencement exercises and parent- 
teacher meetings which are open to persons other tlian enrolletl stu- 
dents, shall be open to all persons without regard to race or color. 
All special educational programs conducted hy the defendants sliall 
be conducted without regard to race or color. 

VI — SCHOOL EQUAIJZATION- 

(a) Inferior Schools. In schools heretofore maintained for Nenio 
students, the defendants shall take prompt steps necessary to proi^de 
physical facilities, equipment, courses of mstruction, and instructional 
maten^Us of quality equal to that provided in schools previously main- 
tained for white students. Conditions of overcrowding, as determined 
by pupil-teacher ratios and pupil-classroom ratios shall, to the extent 
feasible, be distributed evenly between schools formerly mamtained 
for iSegio students and those formerly maintained for white students. 
If for any reason it is not feasible to improve sufficiently any school 
formerly maintained for students, where such improvement 

would otherwise be required by this subparagrapli, such school shall 
be closed as soon as possible, and .students enrolled in the school shall 
be rea^gned on the basis of freedom of choice. By October of each 
year, defendants shall report to the Clerk of the Court pupU-teacher 
ratio^ pupil-classroom ratios, and per-pupil expenditures both as to 
operating and capital improvement costs, and shall outline the steps 
to be taken and the time within which they shall accomplish the 
equalization of such schools. * 

(h) Remedial Programs. The defendants shall provide remedial 
educatidn programs which permit students attending or who have 
previously attended all-Xegro schools to overcome pt^ inadequacies 
m their education. ^ 

vri— NEW coxarrRtrc?noN- 

The defendants, to the extent consistent with the proper operation 
of the school system as a whole, shall locate any new school and sub- 
st«ntially^pand any existing schools with the objective of eradicat- 
ing the vestiges of the dual system and of eliminating the effects of 
segregation. ° ^-^w. u* 
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Vm — PACULTr AND STAFF 

(a) Faculty Employ^nent Race or color shall not be a factor in the 
hiring, assignment, reassignment, promotion, demotion, or dismissal 
of teachers and other professional staff membei-s, including student 
teachers, except that race may be taken into account for the purpose 
of counteracting or correcting the effect of the segregated assignment 
of teachers in the dual S3rstem. Teachers, principals, and staff members 
shall bfe assigned to schools so that the f acultj^ and staff is not composed 
exclusively of members of one race, Whereever iwssible, teachers shall 
be assigned so that more than one teacher of the minority race (white 
or Negro) shall be on a desegregated faculty. Defendants shall take 
positive and afHnnative steps to accomplish the desegregation of their 
school faculties and to achieve substantial desegregation of faculties 
in as many of the schools as j)0ssible for the 1967-68 school year not- 
withstanding that teacher contracts for the 1966-67 or 1967-68 school 
years may have already T>een signed and approved. The tenure of 
tesichers m the system shall not be used as an excuse for failure to 
comply with this provision. The defendants shall establish as an 
objective that the pattern of teacher assignment to any particular 
school not be identifiable as tailored for a hea\^ concentration of either 
Negro or white pupils in the school. 

(b) Z?im2>W^. Teachers and other [professional staff members may 
not be discriminatorily assigned, dismissed, demoted, or passed over 
for retention, promotion, or rehiring, on the gi-ound of race or color. 
In any instance where one or more teachers or other professional staff 
meinl)ei'S ar *o be displaced as a i-esult of desegregation, no staff va- 
cancgr in the w *:ool qrstem shall be filled through recruitment from 
outside the system unless no such displaced staff member is qualified to 
fill tlie vacancy. If, as a result of desegregation, there is to be a i*educ- 
tion in the total professional staff of the school system, the qualifica- 

- tions of all staff members in the ^'stem shall be evaluated in selecting 
the staff member to be released without consideration of race or color, 
A report containing any such proposed dismissals, and the reasons 
therefor, shall be filed with the Clerk of the Couit, serving copies 
iit)on opposing counsel, within five (5) days after such dismissal, 
demotion, etc., as proposed, 

(c) Past Assignment. The defendants shall take steps to assign and 
reassign teachers and other professional staff members to eliminate 
past discriminatory patterns. 

IX — ^REPORTS TO THE COURT 

(1) Report on Choice Period. The defendants shall sene upon the 
opposing parties and file with the Clerk of the Court on or before 
April 15, iD67» aud on or before June 15, 1067, and in each subsequent 
year on or Ixifore June 1, a report tabulating by race the number of 
choice applications and transfer ap]>lications i-cceived for enrollment 
in each giade in each school in the system^ and the number of clioices 
and transfei-s granted and tho number of denials in each grade of each 
school. The rei>ort shall also state any reasons relied upon in denying 
choice and shall tabulate, by school and by race of student, the num- 
ber of choices and transfers denied for each such reason. 
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In addition, the lepmt shall show the jjcrcentiige of piuiils actuallv 
transteried oi- assigned from segregated .<rrades or to schools attended 
pieilomiiiaiitly by pupils of a race other than the race of the applicant, 
for "ttendance during the 196C-()7 school ^■ear, with comparable data 
tor the !!)(. )-(,(, school year. Such additional information shall be in- 
cluded m the reiwrt served upon opposing counsel and filed with the 
Ulerk of the Court. 

(2) RejpoH After School Opening. The defendants shall, in addition 

SflTlTIni ?'''J?r f?^'-l^'h serve upon opposing coimsel and file 
w ith the Clerk of the Court within 15 days after the opening of schools 
for the fall semester of each year, a report setting forth the followinc 
mtorniation : *' 

_ (i) The name, address, grade, school of choice and school of 
pi-esent attendance of each student who has withdrawn or re- 
quested withdrawal of his choice of school or who has transferred 
after the start of the .school year, together with a description of 
any action taken by the defendants on his request and the rea- 
sons therefor. 

(ii) The munber of faculty vacancies, bv school, that have oc- 
curred or been filled by the defendants s'ince the order of this 
Court- or the latest report submittetl pursuant to this subpara- 
graph. 1 his report shall state the race of the teacher employed to 
fill ^ch such vacancy and indicate whether such teacher is newly 
employed or was transferred from within the system The tabu- 
lation ot the number of transfers within the system shall indicate 
the schools from which and to which the transfers woi-e made 
Ihe report shall also set forth the number of faculty members 
ot each race assigned to each school for the cnrrent year. 

(iii) The mimbor of students by race, in each grade of each 
scliool. ■ 

E.xpr.AX.\T0Rr Leitek 
(School System Name and OlRce Addi-ess) 
DearParkxt: (Date Sent) 

All grades in our school system will be desegregated next year. Any 
student who will bp ent^-.-ing one of these grades next year nlay choose 
tojitend any school m our system, regaiSless of whether that school 
w«5;^oi-incrly all-wiiite or alf-Negro. It does not matter which school 
your child is attending this year. You and your child may select any 
school you wish. <> ■ j j 

Every student, white and Negro, must make a choice of schools. If 
a child IS entenng the ninth or higher grade, or if the child is fifteen 
yeai-s old or older, he may make the choice himself. Othenvisc a par- 
®"P, o'' r adult servmg as parent must sign the choice form. A 
child enrol mg m the school system for the first time must make a 
choice of schools before or at the time of his enrollment, 
infj choice should be made is attached to this 

letter It should be completed and returned by June 1, 1967. You may 
mail It m the enclosed envelope, or deliver it by messenger or by hand 
to any school principal or to the Office of the Superintendent at any 
time between May 1 and June 1. No one may r^mre you to return 



73 



your clioice form before June 1 ami no preference is given for retnrii- 
in<2: tlie choice form early, 

No principal, teacher or other school official is permitted to influence 
anyone in making a choice or to require early retunTof the choice 
form. No one is permitted to favor or penalize anj' student or other 
person because of "a choice made, A clioice once made cannot be 
changed except for serious hardship. 

No child will be denied his clioice unless for reasons o'f overcrowd- 
ing at the school chosen, in which case children living nearest the 
school will have preference. 

Transportation will be provided* if reasonably possible, no matter 
wliat school is chosen, [Delete if the school system does not provide 
transportation,] 

Your School Board and tho school staff will do everything wo can 
to sec to it that the rights of all students arc protected and that de- 
segregation of our schools is carried out succesf ully. 
Sincerelyyom^s, 

Superintendent 

Choice Form 

This form is provided for you to choose a school for vonr child to at- 
tend next year. You have 30 days to make yom- choice. It does not 
matter which school your child attended last year, and docs not matter 
whether the school you choose was formerly a white or N(»gio scliool. 
This form must be mailed or brought to the principal of any school in 
the system or to the office of the Superintendent, faddrcss], by June 1. 
1967, A choice is required for each child. 

Name of child 

. (I-ast) (First) (Middle)" 

Address 

Name of Parent or other 

adult sending as parent 

If child is entering fii'st grade, datcof biilh : 

^ , , , . . (Month) (Day) "(Year)" 

Grade child is entering 

School attended last year IJllZlllllll 

Choose one of the following schools by marking an X b(*si(le the 
name, 

Xanie of School Grade I.oaition 



Signature, 
Date- 



To be filled in by Superintendent : 
School Assigned 



J In sub;««|ucnt vearR thr* flnfps in both the expUnntory letter and the choice form should 
hd changed to conform to the choice period. 
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Appendix B — llA^rz or Change and Status of Dt:sKGREOATioN 

(Leeson, Faster Pace, Scai-cer Kecords, Southern Education Kepoit 
28-32 (Jan.-Feb. 1966), quoted in Enimerson and Huber, Political 
and Civil Eights in the United States, 695-99 (1967) ) 

. . Both the 11-State Southern area and the border area, the latter 
consisting of six states and the District of Columbia, experienced a 
sharper increase in the percentage of Negroes in desegregated schools 
for 1965-66 than in previous years. But only the Sontheni States 
showed a changed attitude toward reporting records by race; in only 
three Southern states could nearly complete statistics be obtained 
district by district. As in other years, three of the border states plus 
the District of Columbia continued to keep records by race, and three 
states did not. 

Correspondents for Southern Education Beportinff Service . . . found 
that 15.89 per cent of the Nem*oes enrolled in the pimlic schools of , the 
region attended classes with whites, mostly in formerly all-white 
schools but sometimes also in formerly all-Negro schools. This nmn- 
bered 567,789 Negi-o students out of the region's Negro enrollment of 
3,572,810. 

In the first 10 years after the Supreme Couit decisions on segregated 
schools, in 1954 and 1955, the Soiitneni and border region increased the 
inimber of Negroes in schools with whites at an tiverage of about one 
percent a year. Although the impetus of the Supreme Court's rulings 
and the possibility of direct involvement in legal action were factors 
most districts- desegiegated through last year acted "voluntarily-' and 
only about 10 per cent reauired a specific court order. By the end of 
the" 1964-65 school year, tlie region had enrolled 10.9 per cent of its 
Negro students in biracial classrooms. ^ 

The 1964 Civil Rights Act brought pressure on every district in the 
nation but the compliance effort admittedly was concentrated on tlie 
South . . . Beginning in the spring of 1965 and continuing even through 
the first montlis of the 1965-66 school year, HEW's Office of Educa- 
tion negotiated with officials in each district to obtain compliance by 
the school officials either signing a statement, submitting a court- 
ordered desegregation plan or adopting a voluntary plan* 

With the new school year, the region had increased the number of 
Negroes in desegregated schools by five percentage points to reach 
15.9 per cent, while in the previous two school vears the rate of increase 
in this figure had only been tetween one and two percentage points. 
For 196^65, the region had 10.9 per cent of the Ne^o enrollment in 
desegregated schools, an increase of 1.7 percentage points over 1963-64, 
and for that year the 9.2 per cent figure was an increase of 1,2 percent- 
age points over 1962-63. (See Table 1.) 

VABLE l^THE RATE OF CHANGE* PERCENTAGE OF NEGROES tN SCHOOLS WITH WHITES 
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t l$t school year In which SERS began recordinf number of Negroes in schools with whites. 



Up through tlie 1962-63 scliool year, tlie 11 Southern stat^is together 
had fewer than one pav cent of their Negro students in scliools witli 
wliites. In 1963-64, tlie figure passed the one per cent mark and it 
almost doubled for 1964-65 to become 2.25 per cent of the Ne^oes in 
biracial schools, an increase of more than one percentage point. For the 
1965-66 school year, the i)erccTitage more than doubled and reached 
6.01 percent.^ \ 

The six border states and the District of Columbia desegregiited at a 
faster rate than did the South, and by the 1961-62 school year that area 
had more than hall of its Negro eni'olhnent attending desegregated 
schools. The annual change in the number of Negi-oes in desegregated 
border schools averaged about three j)er cent a year, and by 1064-65, 
the border area had desegregjited 58.3 im* m\t of Us Negro enrollment.- 
In the current school year, the boi-der area has 68.9 i>ev cent of its Negro 
students attending the same schools witli whites, a jump of over 10 
percentage points from the previousyear s figuiie. 

This year, as in previous yeai-s. a disparity exists between what 
might be called "technical" desegregation and *Sictual" desegregation. 
Last vear, for example, 56 i)er cent of the region's Negro students were 
enrolled in districts having desegregation policies, but about 11 per 
cent of the total Negro enrollment attended desegregated schools. Tins 
year, the region has 97 per cent of its districts in official compliance 
with federal desegregation regulations, and 93 per cent of the region's 
conibine4_Negro ancLwhite enrollment comes from these districts. 
However, the actual attendance of Negi-ocs in desegregat-ed schools 
amounts to almost 10 per cent. The difference in those fimires was accen- 
tuated this vear by the fact that almost 2,000 school aistricts having 
either all-white or all-Negro enrollments are included in the "in com- 
pliance" statistics. . . • 

Among the Southern states, Texas leads in the number and percent- 
age of Negroes in schools with whites— an estimated 60,000 Negroes or 
17 per cent of the state's Negro enrollment. Tennessp'^ ranks second in 
the area with 16 per cent and Virginia third with 11 per cent. Three 
states—- Alabama, Tvouisiana, and Mississippi — continue to have less 
than one per cent of their Negro enrollment attending schools with 
whites. The other Southern states— Arkansas, Florida, Ueorgia, Nortii 
CaroHna and South Carolina— vary between 1 and 10 per cent of their 
Xegro students in biracial classrooms. 

All but one of the border .states liave more than half of their Negro 
enrollments in desegregated schools. Oklahonia luis 38 per cent of its 
Negi*oes in biracial schools, Maryland has 56 percent, and Delaware, 
the District of Columbia, Kentucky, , , , Missouri and West Virginia 
have desegregated more than three-f ouiths of their Negro student pop- 
ulation, , , , 



M.iPJ^^^cT estimates are summariKed in Report of the United States Commission on Chil 
RlPhts. Survey of School Desegregation in the Southern and Border States 196.'5-66, 27-28 
(Feb. 1966) 

. . Thf. Oflce of Education based on a samnllnp of 590 districts through a tolephone 
^"5l^*^^.^^^"""^te° *n cooperation with State (fepartments of education. efit»mr.Jcs that 
210.000. or 7.5 percent, of the Negro students In the 11 Deep South States an* enrolled In 
school this year with white pupils. [Office of Education, teleplione survey. Tablp I, Sopt. 27, 
lOGS.J^Clvjl^rlghts^ organizations, relying jipon fijffures obtained from a varlpty of :<(»urcea, 

, 'School 

Service Committee and NAACP Legal Defense' ami Edu"cationaiTund agree'Vh^'^^^ 
figure Is less than 6 per cent [American Friends Service Committee and NAACl' I^gal 
Defense and Educational Fund, 'Report on the Impleineraatlon of Tltlo VI of the Civil 
Rights Act of 1964 In Regards to School Desegregation* 4. Nov. 15, 1965]/' 



1:1 u;). I civil ngnts organizations, relying upon figures obtained from a variety of :<(»urce 
Including field workers, advance a lower figure. The Southern Resrional Council's estlmal 
Is 151,416 Negro pupils, or 5.23 percent of the total. fSoutliern Regional Council, 'Schoi 
Desegregation: Old Problems Under a New Law' 9. Sept. 1965.) The American Priem 
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Tlie (loscgrcj^itioii statistic sliowiii^r tlic sharpest iiicreaso this year 
was the lunnber of districts witli dese^iregatiou i>olioies. The rejrion 
now lias4,80i public school disti-icts that have iweivecl approval from 
tlie IT. S. Office of Education foi- tlicir deseprcffatiou proposals. When 
the last school year ended, SEKS repoi-tcd tliat 1,476 districts had 
desegi-egatcd in practice or in policy. 

TABLE 111.-^ STATUS OF DESEGREGATION (17 SOUTHERN AND BORDER STATES AND DISTRICT OF COLUMBIA) 



School distttcts 



With 

Negroes In Not in 

and compli- compli* . 

Total whites ance i anct i 



Negroes in schools 
Enrollment with whites 

White Negro Number Percent' 



Alabama 118 119 105 11 *559.I?3 * 295.848 J 1,250 

Arkansas 410 217 400 10 « 337. 652 < 1 11. 952 > 4. 900 

Florida. 67 67 67 0 J 1. 056. 805 » 256. 063 » 25. 000 

Georgia... 196 180 192 5 J784.917 J 355.950 J9.465 

Lou>S'»na.^ - 67 67 33 3t 483.941 318.651 2, 187 

Mississippi... 149 149 118 31 309.413 296.834 > 1.750 

North Carolina 170 170 165 4 * 828.638 * 349.282 M8.000 

South Carolina.. 108 108 86 21 374.f}07 263.983 3.864 

Ttnnessw ■> 152 129 149 2 J714 241 M76.541 28.801 

Texas 1.325 850 1.303 7 » 2, 136.150 J 349. 192 » J 60. 000 

Virgir.w .>......„ 130 127 124 12 < 757,037 *239.729 »27,550 

South....>......... 2.89£ ri83 ZJA2 ^ ~ ~' 

Delaware Zb 47 59 0~' 86.041 "10485 "^"^ItToST 

District 07 Columbia 1 1 1 0 15. 173 128. 843 109. 270 

Kentucky..- . 200 167 '•14 0 * 713.451 *59.835 46.891 

Maryland 24 23 24 0 583.796 178.851 99.442 

Missouri 1.096 »212 675 0 843.167 105.171 '79.000 

Oklahoma..... 1.046 323 1.044 4 '564.250 M5.750 '17 SOO 

West Virginia,. . . 55 44 55 0 U25.097 »19.I50 M5.850 

Border.,,....,. 2.480 817 2.062 ^ 

Region....:...... .,.:..~372 ToOO 47867 144 11,572.889 3.572.810 567.7M 



140 8.341.924 3.014.025 182.767 



4 3.230.965 558.785 385.022 
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2.66 
.69 
.59 
5.15 
1.46 
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83.32 
89.81 
78.37 
55.60 
75.12 
38.25 
79.85 
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1 The sum of adding the districts "in compliance'* and "not in compliance" will not always equal the total number 
of distiicts because the Office of Education reports a different number of districts from that of some of the State depart- 
ments of education, 

3 The number of Negroes in schools with whites, compared to the total Negro enrollment, 
s Estimated. 
< 1964^5. 

COX, District Jud^e, dissenting: 

The majority opinion herein impels \\\y dissent,, with deference, to 
its general tlicine, that precedent remiired the puT)lic schools to mix 
the races rather than desegregate ^nivli schools by removing all effects 
of state pction -which may have heretofore compelled segregation, .so as 
to permit these schools to be o|)erated upon a proper fix*e ehoic<^ plan. 
This Court has hei-etofore finnly and soundly (as^lecisioii ana not 
gmtnitousljr) connnittcd itself to tlio views expressed by tlie distin- 
gni.shed jurists in Brtfff/s lilUotf. 132 F, Snpp, 770, The majority 
now seeks to criticize the liviqgn case and disparage it as dictnin, al- 
though this Court in several repoi-tcd decisions has embraced and 
adopted linggH with extensive quotations from it as the decision.il law 
of this Circuit. Surely, only two of the judges of this Couit may not 
now single-handedly rcvei-se those decisions and cliange such law of 
this Circuit, 

Tlie,«?e school cases all stem from the decision of the Snprcmc Court 
of the I'liited States in the familiar Uroicn cases,' Nothing was said in- 

^ niviwii I Iti'own V, ItomuJ of KOuvntion of Topvka, tl47 I'S 4fi?», 74 S, Ct. fiSO, 9S L.E<1. 

Itrnwn IT Ihowu x\ Hoard of i:(lucation of Topekn, KansnSf 349 U.S. 294, 73 S.Ct. 733. 
09 L.Kil. 108.*?. 

On I)»H'pnil'or «». IfHl."; in lUttrkln Koocn, ct at V' KOfjar f\ Paul, ct ah 382 US lOS, 80 
S. Ct. 3."»S. thr Crtiirt <1«»crl<»<1 f'»'1avs in <1p<o;rri'i.':itloii of I*ii!»He schools niid cnllfnl for an 
nm'h'r.ition of the iirocos. hut iioitlu'r sjihl !H)r liitiinhlatiil the oxlstciioo at any iN)Wer or 
the ju^tlfifjitln". for any niithority to fortvfully mix or iiitejrrntf the&«' .^Jchools. 
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those oases or has since been said by the Supremo Couit to justify or 
sui)i)oit the extremely liarsh i)lan of enfonxnl intejrnition devised by 
the juajority decision. Si;r"ificantly, there is nothin-j in tlie Civil 
Kifrhts Act of 19()4 to snjrgest tlie i)roj)ri(»ty of this Court adoptin<r x\m' 
follownig any guidelines of tlie Health, Education and Wolfam Com- 
nussioner in these a»hool desegre^rjition cases in su(»h ivsiwct. The policy 
statement of Congiuss as contained in the act itself expressly disclaims 
an>; intention or puipose to do tiiat whicli these guidelines, and tlie 
majority opinion approving them, do in complete disregard thereof. 

No informed i>erson at this late date would now argue with the 
soundness of the philosophy of the Brown decision. That case simply 
declared the constitutional right of negro children to attend public 
scliools of their own free choice without any kind of restniint by state 
action. That Court lias made it clear that the time for "delilnsrate * 
speed in desegregating these public schools has now expired, but the 
majority opinion herein isthe first to say that the lironm case, together 
with the Civil Hights Act of 1964, makes it ne(»essary that these public 
schools must now integrate and mix these ?r\\oo\^ and their facilities, 
*Mock, stock and barrel.'* That view conies as a strangle construction 
of the b ouiieenth Amendment rights of colored children. The passage 
of tune since the rendition of the Broxon case; and of iiatuml dis- 
parities which are found in .so maiiy school plans before the Court; 
and the difficult problems posed Ixifore the Court by such plans cer- 
tainly can provide no legal justification or basis for this extreme view 
and liarsli and mailed fist decision at this time. These questions in- 
volving principles of common sense and law are residily resolved by a 
couit of enuity \yitlioiit l)eiiig properly accused of giving an advisory 
opinion. The decision in such case is not overtaxing on a couit of eqiiitV 
and its articulated conclusions can l>e implemented by an enforceable 
deci-ee even at the expenditure of some well spent time, j)atieiice and 
eiierg>- of the Court. If a Court> is to write a decree, it should Ik? the 
decree of that Court and not the t)y>product of some administnitive 
a^reiicy without knowledge or sworn obligation to resolve sacred con- 
stitutional rights and principles. Unilaterally prepai-ed guidelines 
allegedly devised by the Cominissioner may or not accord with his own 
views, but such an anomalously pivjvared docnnient could iioi'. justify 
this Conii in adopting it "lock, stock aiidbarreP* under any pretext aii(l 
even with repeated disavowals of such intention orpurpose, 

Tlie Constitution of the United States is not the dead hand of the 
past strangling the lil>eities of a five people; ^t is a living dociniieiit 
designed for all time to |)erpetuate lil)eity, freedom and justice for 
every ]>erson, young or old, who is l)orn uiuler or who comes within its 
protecting .shield. As was said many yeai-s ago, "in moving water there 
IS life, in still watei-s thei-e is stagnation and death.** The Constitution 
was filmed not for one era, but for all time. Rut when the Courts tnins- 
form viability into elasticity, constitutional rights are illusory. The 
mpe of lil)ei'ty may be twisted and become a garrote which strangles 
those who seek its protection. If the majority opinion in these cases is 
perinitte<l to stand, it will, in the name of protecting civil rights of 
sonie, destroy civil rights and constitutional liberties of all our citixens, 
their children and their children's childmi. 

The Supreme Court, in Bro\ov //. sjiid that "school autlufrities have 
the ))rimary iesiK)nsibility for elucidating, assessing and solving these 
problems; courts will have to consider ' -hether the action of school 
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authorities constitutes good faith implementation of the govornini; 
constitutional principles.-' It thereuim became the duty of tJie Court, 
;u;tni^ as a Court of Equity, under such principles lo sec that public 
jkrhools, still operating under the dual syst^ju bv state action, were 
(incgreijatefl (not iutegratiid) in accordance with' the vested constitu- 
tional right of colored children. Judicial haste and impatience cannot 
justify this Court in equating integration with desegregation. No Court 
up to this time ha« been heard to say that this Court now has the power 
and the authority to force iiitegnition of lH)th mces \\\yo\\ these public 
schools without i-cgard to any cquituble ooiisiderjitions. or the will or 
wish of either race. Tlie decisions of this Court deserve and uuist have 
stability and integrity. It was the IDfia giudelines of IIKAV that were 
ai)proved by this Court in Derek Jerome Singleton r. Jackmi J/t/«?V- 
imJ Separate School Dhfricf. 255 F.2d 805. Judge Wisdom wrote for 
tlio Couit and Judge Thomlwry concurred in that C4ise on January 
1000: and theixi was not a word in that case to the effect that this Court 
then thought that any decision or statute or guidelines under any 
statute required or justified forced integration. Almost before that slip 
oi)inion itMichcd the bound volume, this Court, has now written on I)e- 
cdnl>er 29, 19G6, a vastly different opinion with no dmnge intervening 
in the law. 

The last reported school ca?e from this Circuit, decided Aiigqst 10, 
1000 by Judge Tiittle and Judge Tlioriil)erry in RitHjie Mae DaPh^ et 
al r. Hoard of School Gomwmioners of Mobile County, et ah 304 F ^d 




Opinion w — .p^w *.„,,,w .fw«<w ««■ iiin J. «»xi CXIilUIIUllUII Ui 

his changing requirements in these school cases for the delayed enjov- 
ment of constitutional rights by accelerating d^mgregatioiu Davis said 
that negro children, as individuals, had the right to transfer to schools 
f lom which they were excluded because of their race, and said that this 
had l)cen the law since the Brown decision ; but that misunderstanding 
of that principle was !>erhaps due to the popularity "of an oversimplu 
fied dictum that the Constitution does not require intecrration. Briirirs 
V. Elliott, 132 F. Supp. 776, 777." That is the firet and only expie^d 
critiCLsm of Briggs found among the decisions of this Circuit, hut the 
Court did not commei:t ui>on the viability and soundness of the many 
<U»oisions of this Circuit which wholeluuirtedly embraced and reiKsat- 
edly reaftirmed the so-called dicta in liriggs. Daim dealt with an urban 
arai in Mobile, Alabama, while these cases deal with small communities 
or rural schools but that could have no possible bearing on desegrega- 
tion versus or as distinguislied from immediate forced integration or 
mixing of these schools. 

In Alfred. Avery. Jr., a Minor hy his Mother and Next Friend, Mrs. 
Alfred Avery, et al v. Wichita Independent School District, et al, 241 
F.2d 230 (1957), this Court said : ' 

"The Constitution as construed in the School Segregation Cases, 
Brown V. Board of Ediu?ation. 347 U.S. 483, 74 S.a. 686, 98 L.Ed. 
873; Id., 349 U.S. 294, 75 S.a. 753, 99 L.Ed. 1083, and Bo?ling v. 
Sharrie, 347 U.S. 497, 74 S.a. 693, 98 L.Ed. 884, forbids any state ac- 
tion requiring segregation of children in public schools solely on ac- 
count of Hice; it does not, however, require actual integration of the 
races. As was well said in Briggs v. Elliott, D.C.E.D. S.C., 132 F. Supp. 
776,777: 



* * it is iinpoi-tniit that we point out exactly what the Supreme 
Coiiit has decided aud wluit it lias not decided in this case. It has not 
decided that the fedenil courts arc to take over or ivgulate the public 
sch^H)lsof the statei;. It has uot decided that the states must mix iK»rsous 
of different races in the schools or must rccpiii-e them to attend schools 
01- must deprive them of the right of choosing the schools they attend. 
T\niat it luis decided, and all that it has decidSj, is tJiat a state" may not 
deny to any ])erson on account of nice the right to attend any school 
that it maintains. This, under the decision of the Supreme Court, the 
state may not do directly or indirectly ; but if the schools which it main- 
tains are open to childn*n of all nicc^, no violation of the Coivstitution 
is invol\-ed even though tlie children of different races voluntarily at- 
tend different schools, as they attend different churches. Notliing in tlie 
Constitution or in the decision of tlie Supreme Court takes away from 
the iKjople freedom to cJioose the schools they attend. Tlie Constitution, 
in other words, does not require integnition. It merely forbids dis- 
crimination. It docs not forbid such segregation as occurs as the result 
of vohmtarj* action. It merely forbids tlie use of governmental power 
to enforce scgregjition. The Fourteenth Amendment is a limitation 
ii])oii the exercise of power by the state or state agencies, not a limita- 
tion upon the freedom of individuals.*^ 

Agiiiii, this Court in HUda Ruth Borders, a Minor, et al v. Z>n 
Kdwhi Z. Rippy. et ah 247 F5d 268 (1957) s:iid: ''The equal pro- 
tection and due process clauses of the Fourteenth Amendment do iiot 
affirniatively command integration, but they do forbid any state action 
rc(iiiiring:se^rc<ration on account of tlieir nice or color o"f cliildn*n in 
the public schools. Avery v. AVicliita Falls Independent School District, 
5 Cir., 1957, 241 F-2d 230, 233. Pupils may, of course, be separated ac- 
cording to their degree of advancement or retardation, their ability 
to learn, on accdiuit'of their health, or for any other legitimate reason 
but each child is entitled to be treated as an individual witliout regard 
to his race or color." 

In a public housing cjisc, participated in by Judge AVisdom, Queen 
Cohen V. Puhlic Iloming Administration^ 257 F.2d 73, it is said: 
•'Neither the Fifth nor the Fourteenth Amendment.openites positive! \* 
to command integration of the races, but only negatively to forbi(I 
govemmentally enforced segregation.'- 

This Court in Sandra Graiq Boston^ el al v. Dr. Edicin L. Rippu, et 
ah 285 F.2d 43, said : "Indeed, thi$ Court has adopted the reasoning in 
Brings 1. Elliott, D.G.E.D. S.C. 1955, 132 F. Snpp. 776', relied on by 
the Sixth Circuit, and has further said : *Tlic equal protection and due 
process clauses of the fourteenth amendment do not affimnitively 
command integration, but they do forbid any state action recpiiring 
segregation on account of their race or color of children in the public 
schools. Avery v. Wichita Falls Independent School District* 5 Cir., 
1957,541 P.2d 230, 233. Pupils may, of course, be separated acconliiig 
to tlieir degree of advancement or retardation, their ability to learn, 
on account of their health, on for any other legitimate reason, but 
e«^ch child is entitled to be trea ed as an individual without regard to 
liis race or color.' Borders v. Rippy, 5 Cir., 1957, 247 F.2d 26S. 271. 

"Nevertlieles, with deference to the views of tlie Sixth Circuit, it 
seems to us that classification according to race for ])urposcs of trans- 
fer is hardly less unconstitutional than sucli classification 'for pur- 
poses of original assigiunent to a public school." It is that decision in 
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meet tl.e coii^titutioi,;, „,;„„l:,te tl.at tl.er.. l^^ „o .liscriiniiration «u 
the rasis of nico ... tl.c o,H..n,tio.. of ,,„I.lic scLooI.. Sti KvCr^ 
Jiickso.. Mt,n.c.i>i.l .Vpanite Scliool District. 5 Cir.. I'KU. F-^d 
40S, and cases there cited. The i..tewlictioii is ag:,i.ist P.if.,rccd nic7 
segn.gat.o.. I..c.dc..tal intcfmitio.,. of coLn*-? o^euts th^S^.'^rtl^ 

frSi^^^^S>?'- '""•^ 

'I his Court m Daml) h'.'„yma Ever^. et nJ v. Jaeltnn Mnnkivnl 

^.^xC^x^x '^v P ''r'' ^^"*'^> "This is "Otto 

-•su that the Foiirtecth An.end.i.cilt c-o.nn.amls intcOTation of the 
Kirc-s 1,1 the schools, or that vohintary se-n'fpitio.i is n5* le^allv Lv- 

l /2d iJO: Kipi>y V. Bonlcrs. 5Cir., inr,7.L>r,l) F.2d 6!H»: Cohen v. PT.Wic 
Hoius,.,fr Adii..ii.stnit.on. 5 Cir.. in.-.S. 257 F.-^d cert den 

T..^nict..,....s,.,,ni: a.id Shi.ttlesuorth v. Hin.iinglia.n Board of E<h - 
rat o... Miim, 'Ihe S.ipre.ne Co.irt did ..ot, hohrothcmisc in I W , 
Y Hoanl of Kd„«u .O.I. !!).>». :J47 r.S. -I.*«..T4 S-Q- fiS6. 98 I.Ed. S73." 

'^sp^-ssed in « park case fro..i this Coi.rt.stvled 
•><• I T- -V«"///«/''«>7/. V. <?6o,v7/Vr The>-em Gihnore. 277 F.2<I 

-,(.K I.I till- ...any cjisi-s fm.i. thLs Co.irt ii.volvi..;r the race issi.c i.i 
l>..hh.- s..ho.>ls (there lK.ii..ff .some forty-«..c of thc.Ti accon iUIS tl c 
majority op.njo.,). not O.K- of thc.n siK-a^^ 

of th.. .«ohoof to fo.-cefiilly utegratc the nires. or to co..ipel the rac^ 
to ...ix with caHi other ... p.iblic schools: h.it evcr^- one oftl.e... sS 
oUeyre!/.,/n,ff sucU .schools. The word (lesc-repitcdoes not appear i.i 
.N^T Dictionary, >^Hs>m\ -^dition, E iW 

H..t W ehster s ^e^v Colle^riate Dictio..ari- (a ^ rerrlam-Wel^er) 
«lehi.c«; M..jr.jjat,o,> as : -To free itsc-lf of ai.O liw. provision orTnie- 
tf« e .ieqii..-..ijr isolatio,. of the n.e..il)e«; of a particular race in separate 
units. esiHTially ..i ..nl.tarv.serviceorin cd.tcaCio.. " 

III s.,.ii. tluMv, is ..t, hnr to require o.ic of these p.iWic schools to- 
ii.re-.nte «.- fo.w .„.x tlie.se .-act-; m puhlic .schools. Ui.t these public 
schools- whj. h have be«Mi heretofore se«preirated bv state action, and 
oi>..nito ..nde.- a <l,ml systk^ui. should lx> Veqiiircd to remove ovcrv 
vtjst.^o of state i..flne.iii. toua.d seirrcff.tio.. of tl.c races in thc% 
-••vhools. a.id these oolo.vd c;^iildnM. should be f..lly advised of their 
.•«.istit..t.o.ial nght to atte.uLi,i.h!ic.s, lioolso^ 

w-.thoiit .vpi d to i-aci-. .Ara.iy probU-n..s e.xi.^ and an' ca>ated bv tli'e 
l>.ope.- enfo.renie.it of dese/ri-e-iitio.. phms tha-. -viU assure a* f..n 
sweep of ival f ivedo... of clio.. e to these ne-. o chihlren. and this Court 
cau.iot bv 0..1V two of its .iieinhers become impatic.t. as t.-ail-bla7.ers 
and .ewnte the dec.s.o.ial law of this Circuit as xux good friends l.av? 
....dcrtakeu to do ... this case. ' 

Such a co..rse woiikl ,lo vioU'iice to tl.e .ancient rule of Stare Decisis 
I >» . ;y-^''"r''^.''' ^"fiomlLnhor Rdnthm Board, (8CCA) 

• i"<l/r^'S of the sa...e 

touit will not, know.n-ly .eview. reve.^ or oveinile each othei's 
fIec.s.ons. Shreve v. Chessman^ S Ci.-., 60 F. 785. 790. 7f)l: Plattner 
Jmpleme.it Co. v. I.ifernatio.ial Ilarvaster Co.. 8 Cir., 133 F. 376, 378 
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..1 9 The necessity of such a rule in Hie interest of :in ordcrlv adniinis- 

States, ( ,CA) :i3S I.V2(1 550 (lOW^. it is said : "Our decision in r^„,cr 
has Iiccn criticized. However, this decision is the law of this Circuit 
nnlcss and until this Court (presumably sitting cn Iwnc) would 
determine otherwise or unless liigher authority might so determine ~ 
Rule 2»(a) of the Fifth Circuit provides, for a rvhearing in any 
case upon vote of a majority of the circuit judges in active scnicis 
for an>- reason which appears to them to be sufficient in the particular 
«isc. Urdinanly, a hearing or rehearing cn b:inc is not onlercd except 
when ncw^san- to secure or maintain iiniformitv or continuity in the 
decisions of tlic court, etc " The majority opinion simply does* not re- 
ttect.the well considered and liniily statc<l comi)osite decision of this 
Circuit: and in that view, is not an accurate or proi>cr statement of 
tlic law in this case as it now exists in the Fifth Circuit. 
- The Civil Rights Act of vm (42 U.S.C., 1058 wL § 2000c-6) refers 
to -dKegrogation in public eduftitioii" and not to forced nii\in.r or 
integration of the nices. Tliat=:aine section states -provided that noth- 
ing herein shall enij^wer any official or court- of the United States to 
issueany onler seeking to achieve a racial balance in anv .«chool by re- 
qmnng the transportation of pupils or .students from one school to an- 
other or one school district to another in order to achieve such racial 
balano?, or otherwise enlai?re the existing power of the court to insure 
compliance with constitutional standards." Tlie English Ian«nia"e ^im- 
;)ly could not be summoned to state any nwre clearly thairelnes that 
verr positive enactment- of Congress, tUat these so-ca'lletl 'guidelines^ 
.offlii.s^a(liiiiiiistnitive agency are not sacrosanct exi>ositioiis of soh.ml 
law (If so intended), but are actually promulgated and being used in 
opposition to and m violation of this positive statute. Contrary- to the 
majority opinion, it was never the intention or puriM)se of the CV>n<rress 
to constitute the Commissioner of IFealth, Educ ation and AVelfare as 
the sidewalk supermtendent of this Court in tliesc school cases. On the 
contrary, 42 I..S.C., IflaS etU § 2000c-2 provides that the Commis- 
sioner, only uponTapphcatio),. of a school hoard, state, municipaUtiu 
school district or other governmental vnif. am 'render anv technical 
assistance to such an applicant. Xowliere in that act is'it contem- 
plated that this court should abtlicate its power and authority to act 
upon and decide a case on appeal to it as a court of equity, and' simply 
decide It by rubber stamping one of the annual guideline fMilletiiis of an 
administrative- bureau of the United States in Washiii.'ton. The 
attitude and iJosition of this Court in-doing exactly that in" this case is 
not improved by disavowing any intention or purpose to do so 

There were seven consoRdated cases liefore tlic Court which are 
embraced in this decision. Most, if not all, of the plans in those cases 
were defective and needed updating for a mor« realistic and effective 
application of the free choice principle under the former decisions of 
tins Court; but they did not need or deserve tiic harsh and iinprecc- 
dente<l treatment accorded these schools by the majority decision in 
these cases. The colored children are not befriended and tfieir lot is not 
improved by this unprecedented majority opinion and the entire school 
system will suffer under the impact of this improvident administra- 
tive directive as thu ; adopted by this Court. 

My duty impels me to file this DISSENT to the majority view in 
these cases with great deference to both of my distinguished associates 
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United States of Amebica and Linda Stout, bt Her Fatuer and 
Next Friend^ Bl£V7N Sroirr, apfeixants, 

Jefferson Countt Board of Education et au, appeixees. 
United States <^ America, apfeixant. 

The Board of Education of tiie Cnx of Fairfield ex al.. affellees. 
United States of AacERicA^ apfcixant, 

V, 

TiiE Bo.vRD OF Education of the Cmr of Bessescer et al., appellees. 
United States of America, apfelunt, 

Caddo Parish School Board et al^ appellees. 
United States of America, appellant. 

Tiro Bossier Parish School Board et al.^ appellees. 
3fargaret m* johnson et al., appellants, 

Jackson Parish School Board et al., appellees. 
Tvornh Decvrcx, Banks et al., ^iptellants, 

6 Claiborne P^vrish School Board et al., appellees. 
Jimmy Andrews et al., appellant, 

Cmr OF Monroe, Loxhslvna et al., apteixees. 
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CuFFOnD EUGEXK DaWS, Jr.. BT APPELLANTS, 
V. 

East Baton- Rouge Pakish School BoAno et al., appeixees. 
Xos. 23:}45, 23331, 23335, 23274, 23365, 23173, 23192, 23253, 23116. 
United States Court of Appeals Fifth Circuit. 
March 29^ 1967. 
Dissenting Cp:n»on June 27, 1967. 
Certiorari Denied Oct. 9, 1967. 
Sec 88 S.Ct. 72, 77. 

School desearnegation cases. The United States District Court fur 
the Aorthem District of Alabama SCTboum H. Lvnnc, Chief Judge, 
and Harlan Hobart Grooms J., the District Court for the Western 
?f LouKiana, Benjamin C. Dawkins, Jr., Chief Judge, and the 
Distnct Court for the Eastern District of Louisiana. E. Gordon West. 
. ' «»*«"SU"VS™^*^ ^i^™ ^J^'ch appeals were taken. The Court of 
Appeals, Wisdom, Circuit Judge, 372 F.2d 836, reversed and re- 
manded. On petitions for rehearing, the Court of Appeals, sittin" en 
banc, adopted the majority .<^ini<m of the original panel, and hold 
that school bocrds have an affirmative duty to bring about mtefrratcd 
umtaty school systems. The Court overruled certain cas^wliich' 
distinguished between "des^;regation" and "integration". It held the 
percentages referr^ to in the decree were intended as rules of thumb 
Sras!^"'^ effectivencK of freedom of choice school integration 

The court reaffirmed the revei-sal of the judgments below and the 
remand of each case for entry of decree attached to opinion. 
Gewm, Gnffin B. Bell and Godbold, Circuit Judges, dissented. 

1. Schools and School Districts <3=>i5i 

Negro school cliUdren must have equal educational opportunities 
with white ciuldren. 

2. Constitutional Law <3=3220 

^nS?^,'!fcu'*??'"!!**^u*°i^"''^ ^a^-e theaffimiativc 

Sri ffw^^ Fourteenth .VmenSient to bring about an integrated. 
S,, ^ which there are no unintegrated schools and in 
iulfilling duty It is not enough for school authorities to offer Semo 

r^^^^3^i^^^/''^'''\lK^^-^^^^^^^ all-white schools: ovbv- 

'"TT^n""? ^'stmguished between "desegregation" and 
integration."U.S.C.A. Const. Amend. 14. ^ & 

3. Constit«tioii!i| |j|i\r C=»220 
Schools 'arid School Districts <3=>13 

inteSiS'^J overcomin. effects of segregated school system renuires 
Uia Co'n'AlSlI''^ 
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4. Schools :indSc!iool Districts C»154 

X scliool cliilf' lias no iiialieiialyle ri<rlit to choose Iiis school and a 
freedom of choice ((eseo:re<r:i(ioii plan is bnt one of the tools available to 
school officials for couveitiag dual system of schools for Negroes and 
whites into a nnitary s\-stenir 

r>. Constitutional Law C=»220 

Schools and School Districts C=»13 

Criterion for detenniniii<|r validity of provisions in school des* irrcpi- 
tion \Am is whether provision is reasonably related to ac*coniplislnn<r 
«>bjective of converting dual sx-sfcm of separate scho<ils for Xegroes 
and whites into a unitary systcni. U.S.C. A. Const. Amend. 14. 

0. Constitutional Law c=»22& 

Schools and School Districts c=»13 

Percentages referred to in HEW gnideFncs and in judicial dccivc are 
simply a rougli rule of thumb for measuring effectiveness of freedom 
of choice as useful too'i in- converting dual sj-stem of sepanite schools 
fo'- Negroes and whites into a unitary system and are not a method for 
>^<ing c|Uotas or striking a balance, and if desegregsit ion plan Iwsed on 
{wrceritages is ineifcctive, schrM)l officials charged with initiatii^ an<l 
admimsti-ring unitary sj-stem have not met the constitutional rcquirp- 
inents of the Fourteenth Amendment and slioidd try other Cools, 
U.S.G.A.Const. Amend. 14. 

7. C'>nstitutional T^aw c=>220 

Schools and School Districts o=>13 

HEW giiidelines establish minimum standards for disestablishing 
state-sanctioned segregation and meet the constitutional requirements. 
U.S.C.A.Const. Amend- 14. ~ 

5. Constitutional T^aw C=>220 
Schools and School Districts c=>13 

Courts the Fifth Circuit should give great weight to future >?KW 
guidelines in seeking to disestablish state-sanctioned segregation in 
school systems. TI.S.C.A.Const. Amend. 14. 
No. 23345: 

■^faron L. Wea\-er, U.S. Atty., Birmingham, Ala., Norman C. 
Amakcr, New York City, David Tju xVorman, Attv., Dept. of Justice, 
Washington, D.G, William G. Some- -ille, Jr.,*Birmingham, Ala., 
John Doar, Asst. Attv. Gen., Dept. of Justice. Washington, D.C.* 
Nicholas deB. Katssenbach, Atty. Gen., Brian K. T^ndsl^rg, Txji-ov 
D. Clarky Alfred Fcinberg, New York City, Vernon Z. Crawford, 
Hfobile, Ala., John H. Ruffin, Jr., Augusta, Ga., Howard Moore Jr., At- 
lanta, Ga,, St. John Barrett, Joel Ikf. Finke1stein> Charics R. Ncsson, 
Elihn T^ifer/Attys., Dept. of Justice, Washington* D.C, Orzell Bill- 
iiigsley, Jr., Birmingham, Ala., David H. Ho<^, JrJ, Bessemer, Ala., 
Jossc N. Stone, Jr., Shreveport, La., A. P. Tnivaud, New Orle>ins,.La.» 
Johnnie Jones, Baton Rouge, La., Jack Grecnl>erg, Jiimr-? M. Nabrit, 
IIT, Michael Meltsner, Heniy Aronson, Charics H. Jones, Jr., New 
York City, Oscar W, Adams, Jr,, Demetrius C. Newtx)n, Birminghairi, 
Ala., Shelia Rush Jones, Conrad K. Hari>cr, Frod Wallace, New York 
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City, Gerald A. Smith, Baltimore, Md., of counsoK for appellants 
andihtcneiiors. 

Maurice F. Bishopa Bimilngham, Ala., John C- Satterfield, Yazoo 
City, Miss., for appellees. 

NolSmi: 

Macon L. Weaver, U.S. Atty., Demetrius C. Xcwton, Orzell Bill- 
ingslcy, Jr., Birmingham. Ala., David Ij. Norman, Atty., Dept of Jus- 
tice, Washingtbn,D.C., William G.Somerville, Jr., Bifminpham, Ala., 
John Doar, Asst. Attv. Gen., Nicholas doB. Katzenbach, Atty. Gen., 
BrianlCrliandsberg, St. Johr Barrett, Elihu Leifen Joel Finkelstein, 
A^tys^ Dcpt*,otJ\isticc. WashingfconjD^ Jack Grccnlxjrg, James M. 
Nahrit\ III, Michael Meltsuer, Ifcroy D. Clark, Norman C. Amaker, 
Alfred Feinbcrg. Henry Aronson, New York City. Dayid IL Hood, 
Jr.» Bessemer. Ala., Jesse N. Stone, Jr., Shrcveport,*!^.. Ai P.Tiireand, 
-New Orleans. Tja., Vernon Z. CniwfonJ, Mobile, Ala., Oscar W. Adams, 
Jr.* Birmingham. Ala.* Johnnie Jones, Baton Bougc* La.. Jolin H. 
Baffin, Jr., AuguWa, Ga., Howard Moore, Jr., Atlanta, Ga., Sheila 
Bush Jones, Gonrad K Harper, Fred Wallace, New York City, Gerald 
A. Sniitii, Baltimore, Md.j.of counsel, for ap|)ellants and inten-enors. 

Maurice F. Bishop, Bi: .nihgham, Ala., John C- Satterfield, Yazoo 
City, Miss., for appellees. 

No. 23335: " 

Macoii Weaver, T7.S. Atty., Birmingham, Ala'., David L. Nor- 
man^ Atty-, Dept. of tjustice, Washington, D,C., Oscar W. Adams, Jr., 
William Gr. Somervillc, Jr.. Birmingham, Ala., John Doar, Asst. Atty. 
wii., Dept. of Justice, Civil Bights Dir.. Wasliington, D.C., Nicholas 
dcB. Ifatzenbach, Atty. Gen., St. John Barix^tt^ Briaii K. Landsbera:, 
Attjs., Dept. of Justice, Washingtop, D.C.. Elihu Leifcr, Joel Finkel- 
steini Attys., Dept. of Ji;stice, Washington, D.C., Jack Grccnbcrg. 
James M. Nahrit, III, Michael Meltsner,'T-.eroy D. Clark, Noman C. 
Amaker, Henry Aronson, Charles H. Jones, Jr., Al f red Feinl>erg, New 
York City, David H. Hood, Jr., Bessemer, Ala., Jesse N. Stone, Jr., 
ShrcvepoVt, Tja., A. V. Tureaml, New Orleans, La.* Vernon Z. Craw- 
fprd, Mo|bi|c, Ala., Qscar W. Adams, Jr., Birmingham, Ala., Demetrius 
C. Newton, Orzell Billingsley, Jr., Birmingham', Ala., Johnnie Jones, 
Baton Rouge, La.^ Jotih H. Builin, Jr., Augusta, Ga., Howard Moorc, 
Jr., Atlanta, Ga., ^heilr.. "Rush Jones, Conrad K. Harper, Fred Wallace, 
New York City, Qerald A. Smith, Baltimore, Md., of counsel, for ap- 
peTants end intervenors. 

Peid B. Barnes, Birmingliam, Ala., John C. Satterfield, Yazoo City, 
Miss., Lange, Simpson, Bobinson & Sdhierville, Bimnngh^m, Ala., 
J. Howard SIpEniry, Jr., McEniry, McEniry & McEniry, Bessemer, 
Ala., for appe|lces. 

No. 23274': 

David L. Norman, Atty., Dept. of Justice, Washington, D.C., Nor- 
man C. Amaker, Charles H. Jones, Jr., New York City, A. P. Tureaud, 
New Orleans, La., John Doar, Asst. Atty. Gen., Dept. of Justice, Civil 
Rights Div., Washington, D.C., Edward L. Shaheen, U.S. Atty.^ St. 
John Barrett, Alexander C Ross, Elihu Ijcifer, Joel Finkclstein, 
Attys.,'Dept. of Justice, Washington, D.C., David H. Hood, Jr., Bcs- 
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scmer. Ala.. Jesse N. StoiiCj Jr., Slircveport, La., Johnnie Jones. Baton 
RougCj La., Jack Grcenberg, James M. Nabrit III, Michael Jleltsner, 
Henn- Aronson, New York City, Oscar W. Adams, Jr., Demetrius C. 
Newton, Birmmgham, Ala., Leroy D. Clark, Alfred Feinberg, New 
York City, Vernon Z. Crawford, Mobile, Ala., John IL Ruffin, Jr., Au- 
gusta, Ga., How ard Moore, Jr., Atlanta, Ga., Sheila Rush Jones, Con- 
Rid K. Harper, Fred Wallace, New Ic ork City, Gerald A. Smith, Bal- 
timore, Md., of coimsel, for appellants and intervcnors. 

William P. Schulcr, 2nd Asst. Atty. Gen. of La., Arabi, La., John A. 
Richardson, Shreveport, La., Jack P. F. Gremillion, Atty. Gen. of T^., 
Louis H. Padgett, Dist. Atty., 26th Judicial Dist., Bonier Citj% La.. 
Fred Lu Jackson, Dist. Atty., Second Judicial Dibi:., Homer, iJa'., for 
" appellees. 

No. 23365: 

David L. Norman, Atty., J)cpt. of Justice, Washington, D.C., James 
M. Nabiit^ III, New York City, John Doar, Asst. Atty. Gen.', Dept. 
of Justice, Civil Eights Div., Washington, D.C., Edward L. Shalieen, 
IJ.S. Atty., St John Barrett, Elihu J. Leifer, Joel Finkelstein, Attys.^ 
Dept. of Justice, Washmgton, D.C., Jesse N. Stone, Jr., Shreveport, 
La., Jack Greenberg, Norman C. Amaker, Michael Meltsner, Leroy D. 
Clark, New York City, David H. Hood, Jr., Besssemer, Ala., Jesse N. 
Stone, Jr., Shreveport, La., A. P. Tureaud, New Orleans, La., Henry 

Jr., New York City, Vernon Z. Crawford, 
Mobile, Ala., Oscar W. Adams, Jr., Demetrius C. Newton, Birmingham, 
Ala., Johnnie Jones, Baton Bouge, La., John R Ruffin, Jr., Augusts, 
ba.. Howard Moore, Jr., Atlanta. Ga., Conrad K. Harper, New York 
City, Gerald A. Smith, Baltimore, Md., Alfred Feinberg, New York 
City, of counsel, for intervenors and appellants. ^ 

J. Bennett Johnston, Jr., Shreveport, La., Jack P. F. Gremillion, 
Atty. Gen., State of La., Baton Koup, La., William P. Schuler, Asst 
Atty. Gen., State of La., Louis H. Padj^ett, Jr., Dist. Attv.. Bossier 
Parish, La., Fred L. Jackson, Dist. Atty., Second JudiciafDiist., Ho- 
mer, La., John A* Richardson, Dist. Atty., First Judicial Dist., Shreve- 
port, La., for appellees. 

No. 23173: 

Alvin J. Bronstein, Jackson, Miss., Harris David, New Orleans, La., 
Carl Rachhn, New York City, David Norman, Atty., Dept. ^f Justice, 
u ashmgtcu, D.C., John Doar, Asst. Attv. Gen., Dept. of Justice, Civil 
Rights Div., Washington, D.C., Edward L. Shahecn, U.S. Attv., St. 
John Barrett, Frank Dunbaugh, Albert S. Pergam, Attys., Depart- 
ment of Justice, Washington, D.C., Elihu T^ifer, Joel Finkelstein,' 
Attys., Dept. of Justice, Washington, D.C., Jesse N. Stone, Jr., Shrevc- 
poit. La., James Sharp, Jr., Monroe, La., William Q. Kccnon, New 
1 ork City, Robert F. Collins, Nils R. Douglas, Lolis E. Elie, New 
Orleans, La., for appellants* 

Fie^l L. Jackson. Dist. Atty., Homer, La., William H. Baker, Joncs- 
boro. La., Teddy W. Airhart, Jr.. Asst. Atty. Gen. of La., Baton Rouge, 
La., Jack P, F. Gremillion, Atty. Gen. of La., Baton Rouge, 
La., Louis H. Padgett, Jr., Dist. Atty., Twenty-Sixth Judicial Dist., 
Bossier City, La., William T. Scliuler, 2nd Asst. Atty. Gen, of La., 
John A. Richardson, Dist. Atty., First Judicial Dist., S'hrevepoit, La., 
for appellees. 
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No. 23192: 

Alvin J. Bronstein, Jackson, Miss., Carl Kachlin, Ne\Y Yc Gity, 
Harris David, Robert F. Collins, New Orleans^ La^ John Doar, Asst. 
Attv. Gen., Dept. of Justice, Civil Rights Div., Washington, D.C., 
Edward L. Shaheen, U.S. Atty., St. John Barrett, David L. Norman, 
Elihu I. Leifer, Joel Finkelstein, Attys., Dept. .of Justice, Washing- 
ton, D.C., Jesse N. Stone. Jn, Shi-eveport, La., JamesSharp, Jr., Mon- 
roe^ La., William Q. Keenan, New York City, Robert F. Collins, Nib 
R. Douglas, Lolis E. Elie, New Orleans, La., for appellants and 
intcrvenors. 

William P. Schulcr, Arabi, La., Jack P. F. Gremillion, Atty. Gen, 
of La., Thomas McFerrin, Sr., Hany^Ivron, Jr., Asst. Atty. Gen., 
Baton Rouge, La., Fred L. Jackson, Homer, La., Teddy W. Airhart, 
Jr., Asst.-Atty. Gen., Baton Rouge, La., Louis H. Padgett, Jr., Dist. 
Atty., Twenty-Sixth Judicial Dist., Bo-sier City, La., John A. Rich- 
ardson, Dist. Atty., First Judicial Dist., Shrevcport, La., for appellees. 
No. 23253: 

Alvin J. Bronstein, Jackson, Miss., Stanley E. Tolliver, Cleveland, 
Ohio, William Q. Keenan, New York City, J ames M. Nabrit, III, New 
York Ci^, Jesse K gtone, Jr.j Shreveport, La., James Sharp, Jr.] 
Monroe, La., Carl Raehliji, William Q. Keenan, New York City, Rob^ 
ert F. Collins, Nils R. Douglas, Lolis E. EUe, New Orleans, -La., for 
appellant and intervenors. 

William F. Pipes, Jr., Albin P. Lassiter, Dist. Atty.. Monroe, La., 
Harold B. JudelU New Orleans,-La,, William P. Schuler, Arabi, I^., 
for appellees. 
No. 23116: 

A. P. Tureaud, New Orleans, La., Norman C. A'^iaker, James M. 
Nabrit, III, New York Ci£y, Michael Meltsner, Leroy D. Clark, Henry 
Aronson, Charles H. Jones, Jr., New York City, Alfred Feinberg, 
New York City, David H..Hood, Jr., Bessemer, Ala., Jesse N. Stone, 
Jr., Shreveport, La., A. P. Tureaud, New Orleans, La., Vernon Z. 
Crawford, Mobile, Ala., Oscar W. Adams, Jr., Biimingham, Ala., 
Demetrius C^ Newton, Birmingham, Ala., Johnnie Jones, Baton 
Rouge, La., John H. Ruffin, Jr., Auj?usta, Ga., Howard Moore, Jr., 
Atlanta, Ga., Jack Grccnberff, New Ybr'c City, Jolmnie Jones, Baton 
Rouge, La., Robert Belton, Conrad K. Harper, New York City, of 
counsel, for appellants and intervenors. 

• Jolm F, Ward, Jr., Baton Rouge, La., William P. Schuler, Arabi, 
La., Burton, Roberts & Wa»-d, Baton Rouge, La., for appellees. 

Ox PETrrioxs Fon REHEARixf* Ex Banc. 

Before TuTTr.K. Chief Judge, and Browx, Wisdom, Gewix, Bell, 
Thorxbekry, Colemax. Goldberg, Aixswortii, Godbold, Dyer and 
SiMpsox, Circuit J udges. 

PER CURLA.M: 

1. The Court sitting en banc adopts the opinion and decree filed in 
these cases December 29, 1960, subject to the clarifying statements in 
this opinion and the changes in the decree attached to this opinion. 

[1] 2. School desegregation cases involve more than a dispute be- 
tween certain Negro children and certain schools. If Negroes' aro ever 
to enter the mainstream of American life, as school children they must 
have ' ijual educational opportunities with white children. 
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[2^ 3] 3. Tlie Court holds that boards and officials administering pub- 
lic schools in this circuit ^ liave the affirmative duty under the Four- 
teenth Amendment to bring ubout an iiitegi-ated, unitaiysclioor system 
m which there are no ^fogro schools and no white schools— just schools- 
■E^^P^ssionsin our earher opinions distinguishing between integration 
and desegregation -must yield to this affirmative dutv we now recog- 
nize. In fulnlliiig this duty it is not enough for school authorities to 
olFer Negro clJldren the opportunity to attend formerly all-white 
.schools. The necessity of overcoming the effects of the dual school 
* system m this circuit requires integration of faculties, fecilities, and 
jujtivities, as \yell as .students. To the extent that earlier decisions of this 
Court (more in the language of the opinions, than in tlie effect of the 
holdings) conflict with this view, the decisions are overruled. We refer 
specifically to the cases listed . footnote 8 of this opinion,^ 

[4, 5] 4; Freedom of choice is not a jgoal in itself. It is a means to an 
end. A schoolcluld has no inalienable ridit to choose his school- A free- 
dom of choice plan is but one of the tools available to school officials /it 
thts stage of the process of converting the dual- system , of separate 
schools for Negi-oes and whites into a unitary system. The goVem- 

nieiitiil objective of this coiiverszr^n educational opportunities on 

equal terms to alL Tlie criterion for determining the validity of a pro 
Vision in a school desegregation plan is whether the provision is reason- 
ably related to accomplishing this objective, 

n ^^h^^^^^^ percentages referre<l to in the puidelines and in this 
Court s decree are simply a rough rule of tlnimb for measuring the 
effectiveness of f reedoiii of choice as a useful tool. The percentages are 
not a method for setting quotas oi-striking a balance. If the plan is 
iivffective, longer on promises than performance, the scliool officials 
charged with initiating and administering a unitary system have not 
met the constitutional requii-ements of the Fourteenth Amendment; 
they should try other tools. 

[7, 8] 6. In constructing the original and revised decrees, the Con»-t 
gave great weight to the 1965 and 1966 HEW Guidelines. These Guide- 
lines establish mmimnm standards clearly applicable to disestablishin^r 
state-saiu^ioncd segregation. These Guidelines and our decree are 
witliin th^decisions of this Court, comply with the letter and spirit of 
, the Cml Rights Act of 1964, and meet the requiren^'^nts of the United 

«trV'lJ5 J^t So"f*^r* »8 the Civil Rl^rhts Commis§ibn has pointed out. the Necro "has 

/n?/^*^2™^«^^^"**° is "inherently nnequar by any name and wherever i^atedRnt^d^ 
wlrih^^^^"^*" resulting from residential patterns iE a non-raclalirmo^ 

important as Broicn. A broadojnish doctrinaire approach, therefore, that ^^o^cS'^^afioIitinS 
f1^5e«4l^^^^^^^^ 

prlntVcas^silJ'tnpp^^^^ * ""^^^^ '^'^''-'^ 1° aPP^o- 

^i'^^^n ^^^^ expres«<ed in Brl^rgs v. Elliott, E.D.S.C*l05n, 132 P Siinn 77R • * 

Snntlon"'""'^' inWation^ It ^iwely fS^^ 

« Avpry V. Wichita Palls Independent School District. 1956 '>41 P 2d MO • Tt/^«.<iAf»« « 
RIppy. 1957, 247 P 2d 268: Rippy v. Borders. 1957. 250 P.2d 6^^^ 

Administration, 1958, 257 V,2d 73 : City of Montgome^, AlJ. v. Ollmorl IMO 277 P 2^ 
364 : Boson Rippy I960 285 R2d 43; Stell v. Sa/annah-Chatham ?oW B^^ 
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States Constitution, Couits in tliis circuit should give great weiglit to 
future HEAV Guidelines, when such ^^uidclines ai: applicable to this 
circuit, and are within lawful limits. We express no opinion as to the 
applicability of IIEW Guidelines in racially imbalanced situations 
isuch as occur in some other circuits where it is coiitended tlult sta-t<i 
action may be found in siate tolerance of de facto segre^'alion or in such 
action as the drawing of attendance boundaries based on a noighbor- 
iiood school ijysteni. 

The Court' i^affirms the reversal of the judgments below and the 
remand of each case for entry of the decree attached to this opinion, 

Ihe mandate will issue inunediatcly. 

Corrected Decree 

It is ORDERED, ADJUDGED and DECREED that the defend- 
ants, their agents, oflicei-s^ employees and successors ^»;.d all those in 
a(.'tive concert and participalioa v;ith them, be And tlioy are penna- 
uently enjoined from discriminating on the basis of race or color in the 
operation of the school systeiii. As set out more paiticularly in the body 
of the decree, they shall take affirmative action to disestablish all school 
segregation and to eliminate the effects of the dual school systenf; 

I — SpKKD op DKSEGRKGATloy 

Commencing with tlic 1967-68 school year, in accordance with this 
decree, all grades, including kindergarten grades, shall be desegiegiited 
and pupils assigned to schools in these gi ades without regard to race or 
color, 

II — ^ExKRciSE^oE-Xiiorcn 

The following provisions shall apply to all grades : 

(a) Who May ficceroke Choice, A choice of schools may be exercised 
by a parent or other adult person serving as the student's parent, A stu- 
dent may exercise his own choice if he (1 ) is exercising a choice for the 
ninth or a higher grade, or (2) has reached the age of fifteen at the 
time of the exercise of choice. Such a choice by a student is controlling'- 
unless a ditlerent choice is exercised for him by his parent or other 
adult pei'son serving as his parent during the choice period or at such 
later time as the student exercises a choice. Each reference in this de- 
cree to a student s exercising a choice means the exercise of the choice, 
as appropriate, by a parent or. such othor adult, or by the student 
himself, 

(b) Annual Etcereke of Choke, All students, both white and Negro, 
shall be required to exercise a free choice of schools annuallj\ 

(c) Choice Period The.period for exercising choice shall commence 
May 1,,1967 and end June 1, 1067, and in subsequent years'shall com- 
mence March 1 and end March 31 preceding the school year for which 
the choice is to be exercised. No student or prospective student who 
exercjses his choice witliin the choice period shall be given any pref- 
eionce because. of the thiie within the i)eriod when such choice was 
exercised, 

(d) ManUafo)^ Exerme of Choice, A failure to exercise a choice 
withiu the choice period shall not preclude any student from exercis- 
ing a choice at any time before he commences school for the year 
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with respect to which the choice applies, but such clioice may be 
subordinated to the choices of students who exercised choice before 
the expiration of the choice period. Any student who lias not exer- 
cised his choice of school within a week after school opens shall be 
assigned to the school nearest his home where space is available under 
standards for determining available space which sliall be applied 
uni f onnly thromfliout the system. 

(e) Puhlic Noiice. On or within a week liefore the date the choice 
period opens, the defendants shall arrange for the conspicuous publi- 
cation of a notice describing the provisions of this decree in the news- 
paper most gencrallv circulated in the community. The text of the no- 
tice j^hall be substantially similar to the text of the exi)lanatory letter 
sent home to pai-ents. Publication as a legal notice will not be sufli- 
cient. Copies of this notice must also be given at that time to all radn> 
and television stations, located in the community. Copies of this decree 
shall be posted in each school in the school system and at the office of the 
Superintendent of Education. 

(f ) MaUing of Explanatory tetters and Choice Fomis. On the first 
day of the choice period there shall be distributed by first-class mail an 
explanatory letter and a choice form to the parent (or other adult 
person acting as parent, if known to the defendants) of each student, 
together with a return envelope ac^iessed to the Superinter.dent. 
Should the defendants satisfactorily (lemonstrate to the court that 
thev aiti unable to comply with the requirement of distributing the ex- 
planatory letter and choice form by first-class mail, they shall propose 
an alteniative method which will maximize individual notice, e,g,, per- 
sonal notice to parents by delivery to the pupil with adequate proce- 
dures to insure the delivery of the notice. The text for the explanatory 
letter and choice form shall essentially conform to the sample letter 
and choice form appended to this decree. ^ 

(g) Extra Gojnes of the Explanatory Letter and Ciwtee Form. Ex- 
tra copies of the explanatory letter and choice form shall be freely 
available to parents, students, prosi>ective students, and the general 
public at each school in the system and at the office of the Superin- 
tendent of Education during the times of the year when suph schools 
are usually open. . 

(h) Content of Choice Farm. Each choice fom shall set forth the 
name and location and the grades offered at each school and may re- 
quire of the person exercising the choice the name, address, age of 
student, school and grade currently or most recently attended by the 
student, the school chosen, the signature of one parent or other adult 
person serving as parent, or whert appropriate the signature of the 
student, and the identity of the person signmg. No statement of reasons 
for a paiticular choice, or any other information, or anv witnesses or 
other authentication, may be required or requested, without approval 
of the court. _ . 

(i) Return of Choice Form. At the option of the person completing 
the choice form, the choice may be returned by mail, in person, or by 
messenger to any school in the school system or to the office of the 
Superintendent. 

(j) Choices not on Official Form. The exercise of choice may also 
be made by the submission in like manner of any other writing which 
contains information sufficient to identify the student and indicates 
that he has made a choice of school. . 
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(k) Oho 'ire Forms Uindhg. When a choice iwm has once lK»eii sub- 
mitted and the choice period has oxniix;d, the choice is binding for 
the entire school j'ear and maj' notbc clmnffcd except in cases of parents 
making different choices from their chiUfivn under the conditions sot 
forth m paragraph TI (a) of this decree and in exceptional cases 
wliere, absent the considenition of nice, a change is eduoutionallv 
calle<l for or where compelling hardship' is shown by the student, A 
change in family residence from orz neighborhood to another shall 
be considcrcd an exceptional case foi' purposes of this panignipli, 

(1) Preference in Assignment In assigning students to schools, no 
preferences shall be given to any student for i)rior attendance sit a 
s^chool and, excent with the approval of couit in extraordinary cir- 
cumstances* no choice shall l>c (fcnied for any i-easor* other than over- 
crowding. In case of overcrowding at any scliooK preference shall be 
given on the basis of Ihc proximity of tlie school to the homes of the 
students choosing it, without remird to i»ace or color. Standards for 
determining overcrowding shall i)e applied uniformly throughout the 
system, 

(m) Second Ohoice where First Choice is Denied. Any student whoso 
choice is denied must be promptly notified in writing and given his 
choice of any sc,hcoi in the school svstem sen-ing his grade level where 
space is available, 'ilie student shall have seven days from the receipt 
of notice of a denial of first choice in wliicii to exercise a second 
choice, 

' (n) Trar^sportation. Where transportation is {rencrally pro\*idpd, 
. biisos jtniist be co\\\^ to the maximum extent feasible in light of the 
• geograpliic distribution of students, so as to serve each student choosing 
any school in the system. Every student choosing either the formerly 
white or the formerly Negro school nearest lus residence must be 
transported to the school to whicli he is assigned under these provi- 
sions, whether or not it is his first choice, if tliat school is sufficiently 
distant from his home to make him eligible for transpoi-tation under 
generally applicable transportation rules, 

(o) Officials not to Influence Ohoice. At no time shall any official, 
teacher, for employee of tlie school s^fetcm influence any parent, or 
other adult person serving as a parent, or any student, in the rcisc 
of a choice or favor or penalize any pei-son because of a choice riade. 
If the defendant school ooard employs professional guidance counsel- 
oi'S, such pereons shall base their guidance and counselling on tlie indi- 
vidual student's .particular personal, academic, and vocational needs. 
Such guidance and counselling by tcacliere as well as professional 
guidance counsellors shall be available to all students without regard 
to race or color, 

(p) Protection of Persons Exercising Ohoice. Within their authority 
school officials are responsibleflfor the protection of pei'sons exercising 
rights under or otherwise affected by this de^r'^e. They shall, without 
delay, take appropriate action with regard to any student or Staff 
niember who interferes with the successful operation of tlie plan, Sucli 
interference shall include harassment, intimidation, tlireatSj hostile 
\yords or acts, and similar behavior. Tlie school board shall not pub- 
lish, allow, or cause to be published, the names or addresses oflpupils 
exercising rights or otherwise affected by this decree. If officials of 
the school system are not .able to provide sufficient protection, they 
shall seek whatever assistance is necessary fpom other appropriate 
officials. 
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III— Pbo5w;ctivk Students 

Each i)rospective new student shall l)e required to exerci.*^'* a choice 
(#f schools ueforc or at tlie time of enrollment. All such students 
known to defendants shall be furnished a copy of the prescribed letter 
to parents, and clioice f onn, by mail or in iHjrson, on the dale tlie choice 
period opens or as soon thereafter as the school system learns that he 
plans to enroll Where there is no pre-re^ristration nrocetluro for newly 
entcrinjr students, copies of the choice fonns shall UN'ailable at the 
Office of the Superintendent and at each school during the time the 
school is usually open, 

IV— Transfers 

(a) Tmmfen for Students. Anv student shall have the ripht at the 
l)e;rinnin{^of a new term, to tnuisfer to anv school from which he was 
excluded or would otherwise be excludecf on account of his nice or 
color. 

(b) Tramfersi for Speml Xcedft. Any student who requires a course 
of study not offeml at the S..1100I to wliicli he has been assigned may 
l)c peniutted, upon his written application, at the beginning of any 
school term or semester, to transfer to another school which offers 
courses for his special nee(|s. 

(c) TmnsfiiVH to SpeciaWhtms or SrJwoI^. If the defendants oper- 
ate and maintain special classes or schools for physically handicapped, 
mentally retarded, or gifted children, t^e defendants may a.^ign chil- 
dren to such schools or classes on a bas\^ related to the function of the 
special class or school that is other than freedom of choice. In no event 
sliall such assignments be madc^ on the basis of rai^e or color or in a 
manner which tends to perpetuate a dual school system based on race 
or color, 

\ Y— Skhvices, Rvcir'^TiKs, AcnvrriEs and PnoonAMS 

Xo student shall be segregated or discriminated against on a-'count 
of race or colrr in any service, facility, activity, or program (including 
tran portatic ^, athletics, or other extracurricular activity) that may 
l)e conducted or sponsored bv the school in which he is enrolled, A 
student attending sdiool for the first tinie on a desegregated basis may 
not bo subject to any disqualification or waiting period for participa- 
tion in activities and ]>rograms, inohuling athletics, which might other- 
wise apply because, he is a transfer or newly assi<med student excent 
tlmt sucli* transferees sliall be subject to longstanding, non-raeiallv 
based rules of city, county, or state athletic associations dealing with 
the eligibility of transfer students for athle'tie contests. All school 
use or school-sponsored use of athletic fields, meetiuir rooms, and all 
other school related services, facilities, activities, and progranis such 
as commencement exercises and ivarent-teacher meetings which are 
open to iwi-sons other than enrolled students, shall be open to all per- 
sons witliout regard to race or color. All special educational ])rograms 
conducted by the defendants shall l)e conducted withotit regard to race 
or color.^ 

School EQr.vuz.VTioN- 

.(a) Ii\fenor Sehooh. In schools heretofore maintained for Negro 
sttidents, the defendants .^^hall take prompt steps necessarj^ taprovide 
physical facilities, equipment, courses of instruction, and instruc- 
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tioiiul !n:iteri:ils of quality efjiml to that pi-ovuk^l in s<-!iools previously 
inaiiitaiiiLHl for white students. Cotiditions of oven-rowilin^ry as dcter^ 
mined by pnpil-teacher nitios and t)iipil-i.-hissit>onj nitioR shnIL to the 
extent feasible, be distributeii evenlv Ix'tween schools fomierlv main- 
tained for Ne'rro students aiul tho^e formerly maintained for white' 
students, if for any reason it is not feasible to improve suflicieutly any 
school formerly nuantaine<I for Xc'rro students, where sueh 5m|m>ve- 
;nent would iitlierwisc Ih» refjuired by this paniirniph. such school sh mI 
l)ecIos(*d as soon as |>ossibIe* and students enrolled h\ the school shall be 
n^iissiii^ued on the basis of fn*edoni of choice. Uv October of e:ich yeiir. 
defeuflants shall n»i>ort to the Clerk of the ("ouit pupil-teacher ratiosj 
pupil-classroom nitios. and (xrr-pupil ex|H*uditnn.*s both :is to oper- 
atin<;and capital improvement co$ts« nnd shall outline the ste{>s to be 
taken and the time within which they sh;dl accomplish the t.*(pializ:ition 
of such schools. 

(b) lienu'ilful ProffmmK The ilefendants shall provide reuie<lial 
ethicatton proirn»»s which {permit students attend tfpl^ or wiio have 
previously atteiuuKl se'Tn^'iated schools to overcome past inadcipiacies 
in their educ:ition. 

VII — Xkw CoxsTRrcTiox 

Tlie defendants, to the extent consistent with the proper opcnition 
of tlie scJiool s\-stem as a whole, shall locate an v new school and sub- 
stantially expand any existing schools, with tlie objiH-tive of enidicjiting 
the vestiges of the i lual systenu 

VUI — f\u*fI.TY ..\xt) St.mv . 

(a) FtrcHlf^ h'mpIof/menL IJace or color shall not l)e a factor in 
the hiring, assiginneut, reassignment, promotion* demotion, or dis- 
missal of teacheii5 and otiier professional stall mcnd)ers. iiichuling 
student teachei's, except that nr^e may l)e taken into account for the 
puriH)se of conntenicting or correcting the elTect of the si»givg:itcd 
assignment of fc:iulty and stall in the dual sv-stem. TeaclKM-s. priu- 
ci]mls. and staff meml)ers sJiall be assigned to scliools so that the faculty 
and staff is not com|)osed exclusivel\-'of meui1>ers of one nice. Wheiv- 
ever i>ossil>le. teachers shall l>e assigiied so that more than one teacher 
of the minoritv race (white or Xegro) shall be on a de.*=egreg:ite<l 
faculty, Defeuflants shall take j)ositive and aflinnative steps to accom- 
plish the desegregation of their school faculties and to achieve sub- 
st:intial ilesegregjition of faculties in as many of the schools as i>ossil>le 
for the 10fi7-<>S school year^nofwithstandinir that teacher contnicfs 
rfor the 1!»G7-(>S or 1U(>8-0J) school \-ears may have ali-eailv !)een signed 
:uid approved. The tenure of teacliei-s in the system shall not l)c use<l 
asrtu excuse for failure to comply with this provision. The defendants 
shall establish as an f>l>jective tfiat the pattern of teacher assignment 
to any i)aiticuhir school not l>e identifi:il)Ie as tailored for a heavy 
conccutnition of either Xegroor white p«t>ils in thesehool. 

(b) I>i!fi)ms4tls. Teacher^; anil other ])rofessiouaI staff niembci's may 
not Ik* discrimnnitorily assigned, disntissed, demoted, or passed over 
for i-etention. promotion, or rehiring, on the ground of nice or color. 
In any instance wIumv one or nioiv teaclieiv f>r othe'r professional 
staff JuemlxM-s are to I)e displaced ns a n^ult of desegregation, no stall 
vacancy in the school system shall be filled througirrecTuitment from 
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outside the sj-stem unless no siich displaced staff member is qualified to 
fill tlic vacancy. If as a result of desegregatim. there is to be a reduc- 
tion in the totnl professional staff of the school system, the qualifica- * 
tions of all staff members in the system shall be evaluated in selecting 
tfic staff member to be rcleased^ithout consideration^fracc or color. 
A n?port oNitaining any such proposed dismissals, and the reasons 
therefor* shall be fileii with the Clerk of the Courts serving copies upon 
opposinir counsel, within five (5) days after irach dismissal, demotion, 
etc., JUS proposed. 

(c^ Past Assignments. The defendants shall take steps to as^gn and 
re:issign teachers and other professional staff members to eliminate the 
effects of the dual school sy^m« 

IX — ^Ekforts to tiie 0)URr 

(1) Report on Choke Period. Tlie defendants shall serve ui>on the 
opposing parties iind file with the Clerk of the Court on or bcfoi'e 
April 15, 1()67* and on or before June 15* 106T, and in each subsequent 
year on or before Jime 1, a report tabulating: by race the numlxsr of 
choice applications and transfer applications^ received for enrollment 
in o:ich imule in each school in the system, and tlic numlier of clioiccs 
and transfers granted and the number of denials in each grade of each 
school. Tlie rc|x>rt.shall also state any reasons relied ui>on in denying 
choice and shall tabulat<^. by school and by race of student, the num- 
ber of choices and tnmsfei-s denied f or c:ich surli reason. 

In addition* the rcport sliall show the i)crccntage of pupils actually 
transferred or assigned from segreipited irrades or to schools attondetl 
predominantly by pupils of n race other than the mcc of tlic a]>pHrant, 
for attendan^*e during the lOfiC-fiT scliool ye:ir, with comparable data 
for the 1f)6M56i>«^iool year. Such additional information shall l)c in- 
cluded in the ii;jn>rt served tqwn opposing counsel and filed witli the 
Clerk of the Court. 

(2) Report After School Opemtig. The defendants shall, in addi- 
tion to reports elsewhere dcscril>e-d, ser\-c \\\Km opposing counsel and file 
with the Clerk of the Court within ir» days after the oi)cniug of schools 
for the fall semester of each year, a report setting fortli the following 
information : 

(i) Tlie name, address, grade, school of choice and school of pres- 
ent attendance of each student who has withdrawn or requested 
withdrawal of his choice of school or who has transferred after the 
start of the school year, together with a description of any action 
taken by the defendants on his request and the reasons therefor. 

(ii) The num1)er of faculty vacancies, by school, that have oc- 
curred or Ixjen filled by tlie*^ defendants since the onler of this 
Court or the latest report submitted pursuant to this subparagraph. 
This report, shall state the race of the teacher employed to fill each 
si;ch \-acancy and indicate whether such teacher is newly employed 
or was transferred from within the system. The tabulation of the 
numlx^r of transfers within the system shall indicate the schools 
from which and to which the transfers were made. The report shall 
also set forth the number of faculty mcml)crs of each race assigned 
to each school for the cui:rent year/ 
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• schwl! cacli gnulc of each 

ExpLAXATpRv Letter 
(School System Xamc nnd Oflico Addix'ss) 
DcarPftront: (Date Sent) 

«*.^Ililf"f'* in our school system xvijl be dcsejiregated next vear. Anv 
ul ll* ^ ^''^ «f Jrnides next year mav chocS 

to attend any school in our systen., lefnirdlcss of whctlier that school 
Sr or «ll-Xegro. It docs not n.atter which sdS 

&you 4^"" ' ^ '""^ 
Even' student, white and Xegio, must make a choice of c,.I„k)1«. 

a l^irent or otlier athdt servnig as parent must sign the choice form, t 

choice of scliools before or at the time of his enroUment. 
te,- 5™, ^'\«'"^'' ^'<',<'''»'<'e should be made is att«che<l to this ]ot- 
tei It sho dd l)c completed and returned bv June 1. 1067. You mav 
mail It in the enclosed enveloiw, or deliver it by messenger or bv hand 

bno r"T'' ^"'''•^ ^^"^ Superintendent at aiiv 

t me iHJtwcen .Alav 1 aiuV Juno 1. Xo one may ioq,.iix' vou to return 
J our choice form before June 1 and no preference is given for return- 
mgtlic choice form e-irly. . 

Xo principal, teacher or ot-her school oflicial is permitted to infinence 
anyone in making a choice or to require early return of the choice form 
AO one IS permitted to favor or penalize any student or other pereon 
bccixusc of a cJjoice made. A choice once made cannot be chan^^ed ex'-ent 
for serious hardship. " ^ ^ 

Xo child will be denied his clioice unless for reasons of oveicrowdin^ 
at. the school cho.*en, in which case cliildi en Jiving nearest the school 
will have preference. 

Transi)ortation wiil be j)rovided. if reasonably possible, no matter 

tTailsportition ] '^"^ '""^ provide 

Your School Board and the school staff will do evervthin.r ue can 
to s;!e to It that the right* of all students are protected and thardese-rre- 
gatioii of onr schools is carried out successfnllv. • 
. Sincerely youis, 

Snperintcndent. 

GlIOICK FOKM 

This form is piox ided for you to clioosc a school for your child to 
attend next year. Ion have 50 days to make your choice. It does not 
matter which school your c uld attended last year, and does not mat- 
ter which school your child attended la<t year, and does not matter 
w hether the .school you_ choose was Xorinei ly a wliite or Xc^ro school 
iliis foi-m must be mailed or brought to the principal of any scJiool 

"ior~'^'f T"*" the Superintcnrfeut, ra<l(lrcssl,W June 

l,ll)C(. A choice is required tor each child. 



/ 
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Xaine of cliild i 

(Ijist) (First) (Miildlo] 

Address 

Xame of Parent or other 

adult servinir as parent 

If child is entering first grade, date of birtJi : 



^ (Month) (Day) (r«ir) 

(Trade child is entering ^ 

School attended hist year . 

Choose one of the following schools by luarkinir.an X beside the name. 
Xameof Sthool - « Gnido Hooation 



Signature 
Date 



To Ik? filled in by Superintendent School Assigned- 

School Assigiie<l * 

t rKWix. CM ciiir Judge, with whom Gkikkin- 1>, Bkij., Circuit Judge, 
conciii's (di;;Senting) : 

The opinion of the majority and tiic proposed decree ai-c long, coin- 
plicated, somewhat ambiguous and nither confusing. The per curiam 
oi)inion of the majority of the en haiic coiiit does^not substantially 
clarify, modify or change anything said in the original opinion died 
December 20, 10G(>, Only minor and inconsequential changes were made 
in the i>roposcd decree? In my view both the opinion and decree con- 
stitute an abrupt and unauthorized departure from the maiiistreani of 
judicial thought both of this Circuit and a number of other CirciiiJ.s. 
I am unable to agi*ec cither with the opinion or the decree, especially 
those provisions dealing with the folTowing: (1) de facto and de jure 
segregjition; (2) the guidelines: (3) the proi)osed decree; (4) attend- 
ance |>erccutages, proportions, and freedom of choice: and (5) en- 
forced intcgnition. 

I— I)k Facto axd Dk Jcrk Stu?i£Kfi.vnox 

'i'he thesis of the majority, like ^linerva ( Vthana) of the classic 
myths,- was spawned full-grown and full-armed. It has no substantial 



»In MiliswnM-nt years tlie dates Iti Imth tlic nxplnnatory Irtfcr ninl the fliolce from - 
snniiltl he clianfred i»e ehanjied to coliforni to the choirr perhxl. 

*"Thf ophilon" :wiil "the ilren-e" :is used herein rrfer to the oidiiion and ih-rrei- fili-d in 
thesi- ta<ei Uy the thn c jtidp* nniiel mi Decenther 20. Ifififj. whi pefli tw» of the i«idi'es a^n-ei! 
and our ili'.scnti d. Of aeechslt.v. rrferences to pa;,'e nmiibe^ of rlie otntilon n-fi-r to th«* 
oplnioi:. 

= See Cnylley. The Cl.i.'»>!c Myths, < Uev. rd. 1!):;0) 2." ; 

"Shr sp'ai'^ rr»»m the hrnln of Jovr. njrleam wltli panoply of war, hrandlshiii;; a spear 
and with her iKUtle-ery nwaketiin;; the echoes of hravi-n ninl earth.'' 



IciTJiI ;nK-estoi*s/' Wo must wait to see what proirencv it will prodiico. 

While professing to fashion a ranedy under the benevolent canopy 
of the Fedenil Constitution, the opiniou aiul the deeiec are eoucheil in 
divisive terms and proceed to dichotomize the union ol' states into two 
separate and distinct parts. Based on such reasoning the Civil JU^hts 
Act of lOOi is stripped of its luitioiuil character, the natioiud pohcies 
therein stated are nnllilied. and in eirect, the remedial pnr[)oses of tlic 
Act aiv held to apply to appioximately one-third of the states of the 
union and to a much snuiller pcn-entage or proportion of tho total 
popnhition of the country. I am unable to believe that the Congress had 
any such iiuent. If it did, a serious constitutional ([uestion wonhl be 
pn\sented t^*-- U) the validity of the entire Act under oui- concepts of 
Ajrc'-ican roust itntional govcrnmenfT 

The Negio children in Clevchuul, Los Angeles. Boston, Xew Yoi k, 
or any other area of tlie nation which the opinioji chissilies under dc 
facro ^segregation, would receive littl.\ comfort fi-onitheassei-tion rhat 
the nicij;! inak-up of their school system does not violate their constitu- 
tional l i^rhx. because they were born into a de facto society, while the 
exact same racial make-up of the school system ni the JT Soiitheni and 
bolder states violates the constitutional rfghts oftheir comiteipaits, or 
even tlieii- blood brothei-s, because they were born into a de jui e society. 
All children everywhere in the nation arc protected by tlie Constitu- 
tioiu and treatment which violates tlieir constitutiomri rights in one 
aiva of t!ie country, also violates sucli constitutiomil rights in niu)thcr 
area. The details of the remedy to be api)lied, however, may vary with 
local conditions, Bnsically.aHof them uuasl be given the same coiistitu- 
tioual i>r(>tecnon. Due process and equal procction will not tolerate a 
lower staiulard, and surely not a dou!);e staiulard. The problem in a 
national one. 

Kegardless of our decrees, in spite of our hopes and notwithsfaiuling 
our dis:ippointments, there is no infallible and certain process, of af- 
chemv which will erase decades of history and transmute a distasteful 
S(+ of circmustam-es into a Utopia of i)Ci'fection. All who have studied 
the subject recognize that discriminatoiy practices did not arise from 
a single cause. Such practices had their origin and birth in social, eco- 
nomic, educational, legal, geographical ami mnuerous other consid- 
erations. These factoi-s teiul to be seif-perpctuating. We must eradi- 
cate them, aiulT have the faith Miat they will be eradicated aiul elim- 
inated by responsible aiul responsive goverinuental agencies acting 
l)Ui-snant to the best inteivsts of the community. There is no social anti- 
biotic which will effect a sudden or overnight cniv. It is not possible to 
specifically fix the blame or to attribute the origin of discriminatory 
practices to isolated causes, and it is surely inappropriate to undertake 
to fasten guilt upon any segment of the ropniatioih I?i this ai*ea of our 
nation s history eniinent historians still disagree as to causes and cllects. 
Some studies have placed emphasis on the slave trader or the iniporter 
of slaves, othei-s have blamed the slave holder, while otheis have tried 
to trace the guilt back to tribal chieftains in Africa. Perhaps the most 



no\%%'\4'r. nfinp.ir.- t!u- iloctriuf «f tlic i.i:ij(irlt.v iiiid tlir tlii-iiu- of :in cirllrlr^ In rlir VJr- 
l.jnv llcvli.w I'litUh-d "Tith' VI. Tlir Gnidi'liiK'S :nu\ ScIkkiI I)rs«.j:i'«'>:ntlmi in the 
Nuirir*. hy .T:inips U. Dunn. Vlr«inia I.jnv Uovfow. Vol- ."0. 42 (lURT): Aironniij: to 
fnornot«' srt uf tlie \nw r<'vw«w nrtirlo, tli«' iiiMjorlly oiiljifon way n'lonso<l ":is tills nrtli-lo w.-i-? 
jzoUtt: to |»n'SS." Mr. I>?nin Is I .\<t visor. KmuiiI KUucntional Oimortunitlf>i$ ProL'rani, 
Utiltca States Ofllceof Eancatlon, HHW, Wasltin^cton, D.C. 
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conmiou nndei^tanding amongst all the historians and students of the 
l)rob!em is tlie conclusion that causes cannot be isolated and respon- 
sibility cannot be limited to a particular group. Whatever the cause or 
explanation, it is clear that the responsibilitv rests on many rather than 
few. " , 

At this time, almost 13 yeai-s after the decisions in Brown v. Board 
of Ediication (195i; 34TU.S.483,7-iS.Ct 686,98 L.Ed. 873 (Brownl) 
and Brown v. Board of Education (1055) 349 U.S. 204, 75 S.Ot 753, 
90 L.Ed. 1083 {Broimll)^ there should be no doubt in tlie minds of 
anyone that coinpul^oiy segregation in the public school systems of 
this nation must be eliminated. Negro children ha\'e a pei-sonal, pres- 
ent, and iinqhaJified constitutional ri«rhtto attend the public schools on 
a racially non-discriiniuatory basis./ 

Although espuusingthe cruise of nnifonuity and as.seiling there must 
not be one law for Atlicns and another for Rome, the opinion does not 
follow that thesis or principle. One of the chief difticulties which I 
encounter wjth the opinion is that it concludes tlu't the roustitution 
meanf>one thing iu 17 stutes of the nation and somethiiur else in the 
mnaiiung states. This is done bv a rather iu«renious though illogic^il 
distinction between the terms de facto segregation and de jure segre- 
..^ation. While the ophiion recognizes the evils counnon to both tvpes. 
It relies heavily on background facts to justify the amclusion that the 
evil will be corrected in one area of tlie nation and not in the other. 
In my view tlie Constitution (*annot be bent and twisted iu such a 
manner as ro justify or snppoit such an iucougruous result. The veiy 
subject matter under considenition tends to nuljrfy tliclisseition that 
tiie constitutional prohibition a*raiustsegi-egation should be applied in 
1 ( states and not in the rest of the nation. 

r^pslative histoiy clearly snppoits the idea tliat no distinction 
should be made with i-espect to the various st^itcs in dealin«r with the 
problem. Senator Pastore was one of the principal spokesmen who 
liandled this legislation. He gjive the following explanation : 

"Frankly I do not see how we could have gone any f nither, to 
be fair * * * Section 602 of Title VI, not only requires the agency 
- to promulgate nileb and regulations, but all procedure must be iu 
accord with these rules and regulations. Tliey must have broad 
scope. They must be .national. They must applv to all fiftv states. 
We could not draw one rule to apply to the State of Mississippi, 
another rule to apply to the State of Alabama, and another rule 
to apply to th& State of Rhode Jslaud. There must be only one 
rule, to apply to every state, Fmther, the Pixjsideut nuist approve 
the rule," (110 Cong, Rec. 7059, April 7, 1964) 
******* 

"Mr, Pastore, * * * We must do what Title VI pro\-ides; 
and could do it in no milder fom than that now provided by 
Title 71. The Senator fi-om Tennessee says, <Let us read this 
title. I say so, too. When we read these two pages, we understand 
that the whole pln1osoph;y of Title Vl is to promote voluntary 
compliance. It is written right in the law. There shall l^e tlie vol uu- 
tary compliance as the fu^t step, and then the second step they 
must inaugurate and promulgate, rules that have a uatioiial effect 
no^ a locji! cfTcct. They shall apply to Tennessee, to T^uisiana, to 
Khode Island, in equal fashion.** (110 Con. Rec. 7000, April 7, 
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In connection with the distinction which the opinion undertakes to 
make, it is pertinent to observe the following sti-on^j and nnequivoeal 
pronouncement iii the very beginning of the decision in liroion II : 
**All provisions of fedemL slatCj or local law requiring or i>er- 
mitting such discrimination must yield to this principle. Thei-e 
remains for consideration the manner in which relief is to be ac* 
corded.'- (Emphasis added) (page 298, 75 S.Gt. page 75;)) 
It should Ixi ol>ser\*cd that all public school segregation was de jure in 
the bi oad sense of that term prior to the fii'st Broimi decision, in that 
segregat on was permitted, if not required, by la^^^ 

It is undoubtedly true that any problem which reaches national pro- 
portions is often generated by varying and different customs,- mores, 
laAA-s, liabits andMnannci"S. Such differences in the causes which con- 
tributed to the creation and existence of the problem in the fii^st in- 
stiince, do not justify the applictition of a fundamentul constitutional 
principle in one area of the nation and a failure to apply it in another. 

While all tlie authorities recognize the existence and operation of 
diffemnt causes in the historical background of racial sogregntion, 
there are also marked similarities. This fact is noted in the recently 
released studj by the United St4iti\s Commission on Civil Rights, 
Kncial Jsoiation in the Schools* 1967. Vol. I (pp. 39, 59-79). In dis- 
cussuig the subject the following observation is made early in tlie je- 
poit: 

"Today it [racial isolation or segregation] is attributable to 
remnants of the dual scliool system, methods of student assign- 
ment, residential segregatioiu and to tliose discietionary decisions 
famiUar in the North — site selection, school construction, trans- 
fers, a^d the determination of where to place students in the 
event of overcrowding.'' (Emphasis added) 
In its sun.maiy the Commission notes that the cnuses of racial isolation 
or school segregation are complex and self-peipetuating. It speaks of 
the Nattonh metropolitan areas and refei*s to social and economic fac- 
tors as well as geographical ones. According to the summaiy, not only 
do Htate and loccA governments share the blame, it is categorically 
asserted that "The Federal Government also shai-es in this lesponsi- 
bility.-' (Emphasis added) Peitinent similarities in the problem, ap- 
pliciible to the entire nation, are forcefully asserted in the linal sentence 
of the Commission's Summary : 

"/n the Norths wlieie school segregation was not generally com- 
pelled by law, these [discriminatoiy] policies and practices liave 
helped to increase i-acial sepaiatioii. In the ^^on'th. wheio until the 
Blown decision in 1954 school segroiration was inquired i)y law, 
lar poJicies arid practices have contributed to its pei'petuaiion/' (Em- 
phasis added) 

By a process of syllogistic l easoning based on fatally defective major 
premises the opinion has distorted the nieaiiing of the term segregation 
and has segineiited its meaning into de facto and de jure segregation. 
All segregation in the South is'^classified as de juiv * while segi esration 
in the North is classified as de facto. Different rules apply to the dif- 
ferent types of segregation. The South is heavily condemned. The 



* At one \)\i\c(* In the opinion pseudo do facto scffroication In the South Is mentioned, but 
It Is nsserted that nny similarity between pseudo de facto segregation In tlie South and 
actual de facto segregation In the North Is more apparent than real (p. GS). 
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opinion tipproachos tlic pj'oblem on n sectional basis and fails to con- 
sider the snbjcct except on a seetion:il or ivtrional basi?. Theiv ai'e 
many refcivnces to "the eleven" Southern Mates and the "the seven" 
!)orde>' states, TJiis area of tlie nation is vai'ionsly cliaractertixed as 
I'The eh^ven states of the Confederacy." ''the entire re^xion encompass- 
in<r tlie southern and border states".'''v;eari!inr the bad<:x» of s]avery'\ 
and ''apartheid*'. Finally, tlie oninion concludes that the two tvpes of 
seirreirarion are dilVe vent, have (lijfei'ent oriirins. create ditfei'en't prob- 
lems and l eqniie diiferent coi'rective action'. It is sn<rircsted that there 
is no pic^ent leniedy for de facto se<rre«riition bnt tliat the problems 
and tjnestion^ arisins; fi'oni de facto a\i?iv<ration may sonu^lnv be 
answered by the Sn})reme Conrt,^ 

cases the Court dearly and wisely i*cco<rnixed the fact that those de- 
cLsmns bad changed the law whidVhad been in elfect for decades. Due 
notice M'as taken of the fact tliat the new order of tlu» dav would "in- 
volve n varictyof local problems." The court i*cco*ruized "the complexi- 
This Court, and the district courts within the six states embraced 
within our jurisdiction like numy other federal courts of the nation 
have ^iven much time and attention to the solution of the problems 
ansnjg after the livown decisions, Much has been accomplished, much 
remains to be done. It is not possible for me to join in the expressions 
of pessimism contaimnl in the opinion or to approve the insinuations 
that the courts have fail* :! in the pei foimance of their duty,'' Eveit 
Congress is taken to task for failure to act earlier and for failure to 
recognixe school desegi-egation **as the law of the land,'' • In tlie nroicn 
ties ansnig froni tlie transition to a system of piibli(» education freed 
of racial discrimination,-' iMoreover, the Court stated, •'Full iniplenieji- 




ainoiinLs to iiotliiiij: loss tlinn .stnto ini|>o^iMl sp;;re;:!ition." 



I liK sotTojiiitinn is attrlbntalilo to tin* State. Tlio prohniitlnns of the Foiirt.'PiUli AmkmkI- 
^nioiit Iijivi. jvforonco to jictloii^ of tlio poHtU-al hoily (loiniiiiitrd i\ Stato hv wliati«v<T 
instriiiiM'nts- or in wlialovor imO(1o<j tliiit action may Iti- t*aI:on. • • • Wliocvrf bV virtno of 
public position under n State povomnioiU. • * • takes awjiv tlio efuial nrof'iH-tioii of tlie 
''^V'^\*''-'i"'IVr'!l""L"^*'''.'"^ Inhildtion: and as he acts ii tlR. nan lA, ,d for tl e Stat n 

i.o vr^^n'^lV V\' • ^'*S\ **' * 'n»^ >ltnatloii liere is in no different posture 

bPeause tin* meinhers of tlie Scliool Hoanl and the Superintendent of SVliools are loeal 
as ilio ^}V'''}ll^:'^^Vr'' ""\i-''»»rleent!. .Vn.endn.ent fbey itand in f .i< mil'atio 

lins a L^^^^^^^^^ 1^1' ^-Ct. il-iOll. at 

« See for evnaiple the following stateuieiits from the opinion : 
• J he wnirts aetinjr alone have failed.'* (p. S4I of 372 F.'Jd). 

***-** * iK 

"0".inlitativply. the results were ajeajier." (p. 85:{) 

* * ' * 9 * ^ 

«,/,!:h'I!if!IT*J"'l*^^t ?1\ ^^"^r. «'nmpetenee— tb.>y are not educators or Keliool 

administrators— to know the rigbt <iuestloMs. much loss the ri;,'ht answeib." S.'r," 

***** « * 

niw/'\i.Mi;'*' m"'*'*'^' substantial time-lag between this Onirfs opinions 
S Ji <« rrx"V :"T/i!^Vl^ .1" cases^ , which we cinsider 

iinneeeNsar.\ cit.^tl ere has even !»eeu a manifest variance l)etween thi^ Con rfs de- 
cision and a later district court decision. A number of district courts still mistakenly as- 
h,VHnl*JV^^*•*»"f<•''1Ji"<l?*' I*"liil PlacenuMit Laws-~superlmposed on i i cons tIti iomU 
initial assi;;nmeut satisfy the rcnnircnients of a desej:re;;ation idan." 0).8C0) 
\ ^^L*^* -^35 of the opinion : 



on 
rcco, 



mistakenly as* 

■ciiienc i^aws — superimposed on i; 
tsof a desej:re;;ation |dan.*' (j). 800) 

page S55 of the opinion : 

•(.n Kiit one reason more than any^other has held Iwck de.secreL'ati«ni of pabllc s«-hools 

-"J^^S- ^^^'l' ^^^'H« of oflfectin. couKres.Ion il St; t 

:o;;nition of school de>ecrejpif Ion a« t»>e law oC the land." 



101 

tation of these constitutional principles may require solntionjof varied 
looal school prohlenis." The courts were iiistruetecl to he "piidecl hy 
equitable principles," to g:ive consideration to ^'practical flexibility 
ill sluiping remedies ' and observed that ccpiity courts huve a peculiaV 
"facility for adjusting and reconcilinjr public'and private needs." The 
/hvw/h decisions emphasized the concept that courts oi' eonify are par- 
ticuhirly qualified to shape jsuch remedies as wouhl 'H-all for erimination 
of a variety of obstacles in nuiking the transition to school systems 
operated ni accordance with the constitutional principles" pronounced 
in the fii'St Brown decision. Contrary to the tone and expressions of the 
majority opinion, the Sui)ren!e Court early announced the policv of 
heavy reliance on the <listrict courts and tliat policy has continued to 
this date. . * ^ 

II — GlMOKhlNKS 

Witb ivspect to the guidelines, it should be noted that they were not 
an issue pi-esented to the District Court, The cases liere involved had 
been tried in the respective district courts, appeals taken to this Court 
and were pending on the docket of this Court before the lOOO (xuide- 
liiics were proumlgated. Guidelines were not nnide an issue h\ the 
pleadings or otlierwise in the district courts and no eviclence was 
taken ivitli respect to tliom. The issue of the guidelines are before 
this Court because, the Court, sua sponte* brought the issue before it^ 
In my view their validity is not an issue to l>o decided in this Comt, See 
United States v. Petrillo (1047) ;);>2 U.S. 1, :k G, 67 S,Ct, n 
L.Kd. 1877: rnilefl Stales v. International Tuion (10r)7) nr>2 T.S 
5(57, 500, 77 act. 520, 1 L.Ed.2d 5(?;5; Connor v, New York 'IMmes 
(5 Cir. 1002) 310 R2d 13l], l;)5; Gibbs v. Bhickwell (5 Cir, lOOr,) :J5+ 
F.2d 400,471. . V / 

In its first approach to the question the Court indicated that it would 
not pass upon the constitutionality of the guidelines but would give 
weight to or rely upon them as a nnitter of judicial ])olicv. When "oih 
fronted with the fact that the guidelines were not apjiroved b\ tlie 
President as required by the Civil Ilights Act of U)(54, the opinion 
then concluded that they do not constitute or purport to be rules or 
regulations or orders of general application. It was then stated that 
since they were not a rule, regulation or order, they constitute "a 
statement of policy'', and while IIEW "is under noVatntorv com- 
pulsion to issue such statements ' it was decided that it is •^of manifest 
advantage" to the general public to know the basic considerations which 
the Commissioner uses "in determining whether a scliool meets tlie re- 
qnii-ements for eligibility to receive financial assistance.*' Jmnjediatelv 
the opinion recognizes tlie inliei-ent unfairness and vices of sncli pro- 
nouncements of administrative policy without an evidentiary hearingv 
^*Thc guidelines have the vices of all administrative policies established 
unilaterally without a hearing."'^ Finally, the opinion concludes that 



'* Soo (ipliilou. |mjro84Sof 372 l".2tl. f(»<itiiote IS. 

It slirtnia Ik- iiotv<l thut when the paiii'l whirh oi-lKliiaMr lu-ard tliis ease liivltH hrWU 
no mention was nu-uh- of jiny constitutional qni'>tlon or Ksno wltli ropci-t to tlio n»:W 
j;nl(lclSni'}*, Katlior. tlio f)ne<«tlon^i iKi>nl rolatod to whrtln-r was "iM>rnils>lh|o ami do- 
>lnil»I<." for tlH' ronrt to j:i\V woljrhl to or n-ly on the jrnldollnw: and If so what nraetic.U 
moans or nirthods should ho enn>h>yod hi maklnj; uso of the Kuhlollui'S. !*rom tho nu<'j.tlons 
r:»l>(Ml hy tlu- fonri. coumm-I conld not have ualnod tin- hnpro<.4ion that the court was to 
uiaUr a full scah* dotonnlnathnj of the constitutional uue.stloi»s Involved 

• Soe opinion page Sri7. 
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the giudelines are fully constitutionul, recognizing as it is bound to do. 
that a failure to comply with them cuts the purse strin^rs and doses 
the treasury to all who fail to comply : 

, great bulk of the school districts in this circuit liave up- 
plied for fedenil financial assistance^ and thercfon? operate under 
voluntary desegregation plans. Approval of these plans by the 
Ufiice of Education (lualifies the scho<^ls for fedenil aid. In flm 
opimoii we liave held that the IlKW GuklcJhm now hx effect are 
constduthnal and are within the statutory axtthority created in 
the Civil RMits Act of 100% Schools therefore, in compliance 
with the Ouidohnes oxm in /renenil be regarded as dischar^inix 
constitutional obligations." (Emphasis added) (p. m\) 
Uhether viewed from a substantive or pmpodural point of view, 
due process and sound judicial administration require, at the very 
least, an evidentiary hearing on a matter so vital to so many people.»<» 
> ot onlv are numerous people affected, but those most affected arti the 
school children of the nation. The most vital segment of our democratic 
society IS our school system. The oi)enition and administration of the 
public school systems of this nation arc essentiallv a local business. It 
js uutliinkable that matters that so vitally affect this phase of the na- 
tional welfare should be decided in .such sunuuarv fashion. In the two 
most recent pronouncements bv the Supi^eme Court dealing with the 
problem of segregation as related to faculty and staff, tliat Court 
refused to act without an evidentiaty hearing. In both decisions the 
cases were remanded to the district court "for evidentiarv hearincs." 
Bradley v. School Bd., City of Richmond (1905) 382 U.S. 103786 
S.Ct 224, 15 L.Ed.2d 187; Ro^re v. Paul (1065) 382 U.S. losj 86 
«A^^;t^^\^'^^ ^'^^'^^ Similarly, in Calhoun v. Latimer (1964) 
377 U.S. 263, 84 S.Ct. 1235, 12 L.Ed.2d 288, the Court had for con- 
siderutioa a desegregation plan of the Atlanta Board of Education. 
During the argument before the Supreme Court counsel for the Board 
of Lducation informed the Court that subsequent to the decision of the 
lower cour^;, the Board had adopted additional provisions authorizing 
"free transfei-s with cerf^iin limitations in the city high schools". The* 
petitioners contended that the chariges'did not meet constitutional 
standards and asserted that with respect to elementary students the 
^^"^^ "^^ achieve desegregation imtil sometime in the 
1970s. The Supreme Court did not "grasp the nettle'- but vacated the 
order of the lower couit and remanded the case to "be appraised by tlic 
District Couit in a proper evidentiary hearings (Emphasis added) 

^, i^^Pw.^!?!*'*^"*"*^*^,''*^ promuli;ated on March T: lOCG. after these caseji were 
docketed In thljt Court. The ;«ct that the appellees h&fS no opportunity to baverheurlnl 
ana that the fuldenueK were unilaterally Issued r.Ithout rtielpt of evldemi froSr he 
for appelif^^t^ dlRtrlct« was called to the atte;itlon of this Court hy one of the brlefK 

iiolnte<l out In detnSl l>elo\v. the Constitutional and legislative principles aitidleahle 
rnnrtiV!.?Jr!!2n.;"f£ ^^l^*?^ thf iewMjlatlve and administrative dl^cretloi^ao^ 

^^il^^il"".*! V/^^? the r?celpt and use thereof, the lack of due process in the adoption 

^*^7J^m""'V*''*^V.'*^*.""/"*"»\.^<'^*^^^li^ tho«eairecte<^ thereby all render such 

CiUldellnes Inniiplleable to the (lendlni; cai^e^." »ciiMr4 ^uk,u 

***♦*♦» 

A GuldellneK (as well as the liHW Ouldellnes) were not approved by the Presi- 

dent. They were Issuejl by the Office of Kdueatlon unilaterally without ati opportunity for 
the representatives of the thousands of sohriol districts am-cted t Kby t7w h^^^^^^ a« 
unilateral directives they have not been subject to Judicial reWew^^^^^ "lercuj lo w nearci. As 
See consolidated brief Jefferson County Board of Education^ pp. 70-77» 



\ 
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III--DKrKKK 

I iiow.coinc to a consideration of tlr^ decree orderetl to Ih» entereil 
and its relation to tlie opinion. It is impossible to consider tlie decree 
and tljft opinion sepaniteiy; they are inextricjibly intenvoven, Xeitlier 
takt^s into ac<:ount **multifarioiis local difficulties'', and therefore, any 
l>svrticular or ixiculiar local proble^ns are siibnicr^ and siicrirtccd to 
the apparent determination, evident on the face of both tlie opinion 
and tJ»c decree, to achieve percentage enrollments whicli will ivihct 
the kind of nicial balance the opinion seeks to acTuev^ 

The opinion asseils that unifonnity miist bo acliieved forthwith in 
eyer>»one of the six st^ites embraced within the Fifth Circiiit K<> con- 
sideration is jri ven to any distinction in any of the ninneroiis school sys- 
tems involved. Urban schools, niral ones, small schools, lnr*ri» on\\s, 
areas where nioial iinbalancx*. is largo or sniall, the relative nmnlx^r of 
Negro and white childi-en in rny particular ai-ca, or anv of the other 
myriad problems which ai-c known to every school administrator, arc 
taken into accoimt. All things must yield'to siHJed, unifonnity. iwr- 
centages and pmpoi-tional i-epiiisentation. There are no limitntions 
and there aiv ^u) exciiser^ This philosophy docs not comiwrt- witli the 
philosophy which has guided and lH»en inhemit in the sega»gation 
problem since /irowfi //. As the Court thei-c stated : 

**Iieca»»sc these cases arose under <f!ffemit lontl vonditUms and 
their disi)osition will involve a variety of land pf^ohhmH, we re- 
q»iia»d fin-ther argument^m the question of relief.'' (:549 U.S. 
p. 2!)8, 75 S.Ct. p. 755) {Emphasis addctl) 

See also Davis v. Bd. of School Comurrs of Mobile Co., Ala., 322 
F.2d 350 (5 Cir, 1963) wher*?in this Court made a di.sti»iction in the 
rural and iirbau schools of ]\Iobile County, Alabama. We held: 

"The District Cowvt may nioilify this order to defer de-segrogjition 
of v\m\\ .schools in Mobile Coimty until September 1004, should 
the District Cm\t after fuiiher hearing conclude that sp^^cial 
planning of adininistmtive problems for rural schools in the 
comity make it impnicticable for such schools to staii deseffi'oga- 
tion in Septemlwr lOfiS." 

Tlic effectivene.ss of the district courts has been .seriously inipniivd, 
in a mil sense, contnirv to the te^ichiiigs of all the decisions of the 
Supreiiu\ Coiiii since /itown //. Under the opinion and decree a 
United States District Judge serves essentially as a i*efci-ee ma.ster, or 
hearing examiner. Now his only functions ai*e to order the enforcement 
of the detailed, uniform, stiM-eotyixjd formal di*crce, to supervise 
compliance with its detailed provisions as*thci*cin ordere<l and di- 
rected, and to receive priodic R'noits nnicli in the sjiine ftisliion as re- 
\>oris are iweivetl by an omiiiary clerk in a large business 
establishment. 

Such It detailed deci-ec on the appellate level not only violates sound 
concepts of judicial administration, but it violates a hmgstanding 
philosophy of the fedmil judicial system, and indeed all judicial sys- 
tems common to this countiy, which vest wide discretion and authority 
in trial coiii-Js because of their closensss to and familiarity with local 
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proi)I(»ins. S(v tho opiuiou.s in /Itotnt //. /liVf/Uf/. AVw/w, :uul A/^ 
F'»rexnin|)lcsiii // thcComI stated: ' 

*iMill implruuMiiation of those constitutmnnl principles nmy iv- 
f|niiv solution of ntwd hml f<rhool jJioblcMns. Se!i<K)l nnthorities 
have the prininry resimnsihility for elueidatitisr. a>>sessin«r* and 
Kolyin^L' tht^ic prohlenis: conils will have to consider whetllcT the 
aetion of the school anthoritios const it ntesjrooil faith iinploinenta- 
tion of the •royernin^r <-onstitntional i>riorip|es. Hecanse of fhnr 
nro.ynnitfj to loral voiuIUtonH and tin* iK)AJ5ihle nml for farther 
heai;injrs, the rour/x v^htrh oviijimlltf hf^anl fhe>iC ritxen ran Innt 
pevfonn thU jmltrntJ uppivhaL Accordin^rlv^ y.-o liclievc? it apnix)- 
priate to ivniand the caR(»s to those conrt?. 

"In fashioninjr and elFectnatin^r the cUvires, the conits will Ixi 
•rmded hy ecpiitahle principles. Tmuitionallv, eqnitv has Ikh'-h 
ehmwterhed hif it pri/rf!raf ^te:nhUittf in slmi)in<r its ivinedies 
and hy :i facility for adjnstin^r and reconcilin-r pnhfic and private 
needs. Ihest*. casis call for the e.xereise of fhe^e tnuHHoml af-^ 
fnbutf H of et/uittf poorer. At .stake is the jK^-sonal inteivstof the 
plaintiirs in adn)i.ssion to i)nl)lic schools as ^m\\ as pnidicahle on 
a uondisciiniinafory basis. To eltectnate this inteivst may call for 
• ohmination of a ^v//vV/// of ob^far/en in mnkUx*: the tr:in??ition to 
school sy.stenis oi>emted in accordance with the const itntionul 
principles set foilh ui onr M.\y 17, 11)54. decision,'^ (Kinplnisis 
tiddcd.) * 
11i(» opinion asseits that '^inost nid^rc^s" do not posst^ss the i,i»(v.^sarv 
ConiiH^U-iice to deal with the questions i)rcs(»iite(h and do not "know 
the ri*rlit (piestioiis, nnich le.-s the^ ri^rht aiiswer.s." -\otwitlistandin<»- the 
foreiroinir a.<<eil ion. the jiidires of the majority, aotinj? on the npi>e!lato 
leveU pr(K-eed to fashion a deciw of .snch iiiiiiiite detail ar.?l stHH-iflcitv 
a.s to mnov-e nil discivtion and anrhoritv from the district jiidjres on 
whom the Siii)reiiie Court has relied so heavil v. Li mv view the district 
jiid.ires are iii mneli Ix^tter i^sition to know the onestions and the 
answers than ap|)ellate jmlirt^s who necessarily fmiction some distance 
away from an evidentiary hearing: and aiv miiovecl fmin tlie *'imilti- 
farioiis local pmhlems" and "the. varietv of obstacles" iiiheiXMit in tho 
sohition of the issues pi*e.seiited. 

IV — PKl^cKXT.V(^^«<?, Pitonurnovs .vxn Pi(KKm).M of Cuoicb 

Fitjedom of choice means the muvstricted, uninhibited, mirc 
stniip.ed. nnhnrriefl. and uuliarried rijrht to o\mt^^ wlnnv a student 
will attend i)iil>lic school subject only to admiiii.stnitive considenitions 
which do ]iot take into accoaiit or are not ivlated to considerations of 
race. If tlieix^ is a five choice, fr(»e in every senile* of the word, exercised 
by students or by their paiviits. or by both. deiHMidiiijr on the circum- 
stances, in accordance witli a plan fairly ami justly adiiiiiiistei-ed for 
the purpose of eliminatiii^Lr sejrivjrsitioii, t!ie dual school .sv.steiii as such 
will ultimately disappear. (loss v. Hoard of Kdiication. :^7o U.S. 0«:L 
8:i S.Ct. 1405, 10 L.Kd.id (;:i2 (VMltl) : Rnidley v. Seluwl Board, ^45 
F.2d :M0, :US (4 Cir. li)f;5). vacated and ivmanded on other irmiinds, 
882 I'S. m, 80 .S.Ct. 2-24, 15 r^Kd.2d 187 (1005 ikm- ciirimn). See 
also Clark v. Board of Kdiie. of Little Kock* oOO F.2d 001 (8 Cir, 
1000) : Deal v. Cincinnati Bd. of Ediic. nOO R2d 55, 50 (0 Cir. 1000) : 
Lee et al. v. Jlacoii County Hojird of K(hication et al. (IXOf.D.Ala. 
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liK>7) 207 r.Siii)iu jriS, If tlie coiiipk^tely Eixv choice is alForded :i!id 
iKMtlier tlie ^^tiideiits iior their parents ilesii-e to change the schools the 
student!) Iisive Iieretofore attended, tliis Couit is without authority 
under tlic (Vnistitution or any enactment of Con«rivss to conii)ol tlieni 
to make a eininge* implicit iu freedom of choice :s the ri«^ht to choose 
to remain in a paiticuhir ^chool, |)erhaps the s*-hool heretofon- at- 
tended. That it itsel f is the exercise of a f iw choice. The fact tiiat Xe«rro 
chiUhen may not choosi* to leave tiieir asstviates* friends, or meuil>ers 
of their families to attend a school where those associates are elimi- 
nated does not mean that fa^ediuu of choice d<K»s not work or is ef- 
fectively afforded. The asstnlion l>y the nnijority tliat ^[t]iie "ulv 
school <lese^q-e«i»^>0" phm that meets Constitution^d standards is one 
that works" as interpreted hy that opinion, simply means that students 
and parents will not Ik» «:iven a five choice if tlie ivsults envisioned by 
tire uirtjorit v aiv not actually achieve'!. Theiv must be a mixnig of the 
accordiiiir to majority philosophy even if such inixiii*rcau only 
b-^ achieved under the lash of compulsion. If the |X!rcenta£re of Xefrro 
r.nd v.hite cliildrai attendiu«r a particular school docs not confomrto 
th3 porccataire of Xc«rro aiid white scluHd ])opalntIon prevalent in 
tho coinmuiiity, the nnijority concludes that the plan of desegre^nitioii 
dorj; not work. Acconlinirly* while professinnr to vouclis:ifc fit?edoni 
r.nd liberty to Xe«rro children, thev have d<»s"trove<l the freedom and 
lib; *rty of ali slmlcnts, Xeijro and wliite alike. There nuist Ix* a.nilxin|^ 
of rip iv.cci:, or intcirnition at all costs, or the plan does not work ac- 
c.ii din:r to tin* opinion. :Sueli has not licen and is not now the spirit or 
the let'ar of rlic law. 

Fui-ther the Comt equates the jKirtvutage attendance test with per- 
centairi'S in jury exclusion cases" c:is<»s and voter rciristnitiou casei?.. 
It should be i)ointed out that such i-:isi-s had no element of fn^o 
choice in tlienu and tlieivfoiv, the comparison is iuapi)osite. In the in- 
stant casi'S the majority condennis a fnv clioici* plan ujdi*ss it aclieivi»s 
the peaeutage i-esidt which suits the nnijority. Accorclingly, the opinion 
concludes :. * 

"PerceiitaiTos liave Ihhmi used in other civil riirhts cases. A similar 
infeiviice may Ih» dniwii in sclnw)! di*seirivir:i"rioii casi^. when the 
unmlRM of Xejrrocs atteiidiiiir school with white childivn is niani- 
festly out of line with the nitio of Xe^rm School cliildivii to white 
si-hool cliildivn in public s<*liools. Coiniiioii sense siiir^ri'Sfs tluit :t 
.irross discivpaiicy U'tween the nuio of Xeiri-oes to white childi-eii 
in a school and the IIEW peiventaire iruidcs niises an iiifercncc 
that the school plan is not workiiiir as it should in providin^r a 
unitary, iiitegnited system.'' 

rcprosriit.-itlnti tin juries tli(>ri»iirtrnitrliiili*tl: I'-^t rrt>|Hiriumai 

••\oiilrfS dniiiii frcuii tin* jury \mx ni:ii|i. iifi In ritis tn.ii r iiiiriii«»stinnnblv nuitaincfl 

••O Miniisly tlif iiiitiijM r of r:H-rs twtlnnnlHli»s nMH-sirln;: In tin- nnn-strr of oiip 
liccatKo nfcijhyr, empnrtlonnl limitation 1:; not pormKslbli?.'* cnmination 
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Tiicrc IS no constitutional requirement of proi)ortionaI rc]>n?.sent:itiou 
in tho schools according to race. FurtlicmiorC; since there can be no 
exclusion based on race, {>ro^>ortionaI limitation is likewise im|K'nnis- 
sible under the Constitution. 

The aim and attitude of thi* majority is reflectinl by the followinir 
statement : * 

**In revifwinir the elFectiveness of an approved plan it seems rea- 
sonable to use souif sort of yardstick or objective iwrceutajxe guide. 
The iH!rcenta«re rcfpiiremeiits in the Guidelines are modest, su«^- 
iresting only that systems usin«r five choice plans for at Ie:ist two 
years shonfd expect 15 to IS per cent of the pupil |>opuIation to 
Iia ve selected desegre^pitcd schools.^ 
We should Ik* concernetl with the elimination of discninination on 
account of nice, and freedom of choii*e is one means of ucconiplishini; 
that goaL It is not our function to condemn the cliildn;n or the school 
untliorities bec:mse the free clioic*cs actually made do not romi>ort. witli 
our own notions of what the choic*essIiourd have been. When our con-' 
cepts as to pro|)ortions and percentii«|:es are imposed on school s\-stenis. 
notwithstanding; free choices actualy made, we have destroyed free- 
dom and liberty by judicial fiat; and even worse, we have done so in 
the very name of that lil)erty and freedom we so avidly claim to esi>ouse 
and embnice. Our duty in scek!n«r to eliminate niciafdiscrimination is 
to vouclisiifc to all children, reg:irdless of nice, a full, complete and 
timely fret^ choice s<-hoo!s in appropriate ciises in keepinir witli sound 
adiuinistnitive practices which take into consideration proijer criteria. 
Both proiM)itional repivseiitation and pr()]M>riioiiai liniitatioii arc 
equally iiiicoiistitiitioiial. 

V— Enforced Ixtkoratiox 

The opinion seeks to find a Coii«rrcssioii:d mandate rcqiiiring com- 
pulsory or cnfoa-ed integration in the public schools as distinguished 
from the elimination of scgregation/Throughout the opinion there 
appear a ta?igled conglomeration of wonls and phrases* of various 
shades of meaning, all of which are eiiunted with each other to reach 
the conclusion desired by the majority tliatschool boanls in this Circuit 
must adopt and iniplenieiit a plan of forced integration. 

It seems appropriate to return to the Civil Rights Act of lO&t and 
the legislative history which spawned its enactment in oixler to ascer- 
tain the true Congressional intent. Section 401 (b). 42 F.S.C.A. 
§ 2000c(b) defines desegrcg:ition in unequivocal tcnns: 

" *Dcsgregation' means the assignment of students to public schools 
^ and witlun such schools without reg:ird to their race, color, reli- 
gion, or national origin, hut ^desegregation' shall not mean the 
assignment of students to public schools in order to overcome 
racial imbalance." 
Section 40T(a) (2) of 'Citle IV, Title 42 § 2000c-6(a) (2) prondes as 
follows: 

"* * * provided that nothing herein shall empower any oflScial or 
court of the United States to issue any order s^king to uciilcve 
a racial balance in any school by requirinsr the transportation of 
pupils or students from one school to another or one school dis- 
trict to another in oitler to achieve such racial balance, or otherwise 
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enlarge the exhting power of the court to Insure compliance with 

comtitutional stanaarJsr (Emphasis added) 
It should Ix^ noted that the {xirtion of the hui«;iiagc of the proviso 
which is tiiiderscoml is omitted in the court's opiiiioiu As to eiifoacd 
intcfrnition the followiii*^ statement by Senator Ilmnphrey is exactly 
iuiKiint: 

-Mr. Humphrey * * * I should like, to umke one further refer- 
ence to the Garg ciiscrTfiis c^ise makes it quite clear that while the 
Constitution prohihits segregsition, it does not require inteirra- 
tion * * The bill does not attempt to hitegnite the schools but 
it does attempt to eliminate sejjrcgation in the schools * * *. The 
fact that there is a nicial imbalance per sc is not soincthin«^ which 
is unconstitaitioaaL That is why we have attempted to chirify it 
with the la ngua<re of Section 4X( 110 Congn»ssional Uecord 12717) 
Likewise with resiXK;t to Section 407(a) (2) Senator ITuniphreys state- 
ment clarifies and makes plain the Congressional intent by i-cferring 
to the Gary case.*- * 

The following additional exceq>ts from the legislative historv serve 
to clarify the intent of Congn»ss, CnTi-'ossman Cellar* Chainnan of 
the Judiciary Connaittee of tl oe and Floor Manager of tlio.bili : 
^There is no anthoriz^ition for either the Attorney General or the. 
Connnissioner of Kdnnition to work toward achieving nicial 
balance in given schools.** (110 Conirressional Record 151i>. Janu- 
ary ;^1, i\m) 
Senators By rd and Humphrey : 

"Mr. Byrd of West Virginia. But wouhl the Senator from Min- 
nesota also indicate whether the words ^provided timt nothing 
henein shall emjiower any oflicial or court of the United States to 
issue any order seeking to achieve a nuial balance in anv school 
by requiring the tninsi>ortation of pupils or students from one 
school to another or one school district to another in order to 
achie\-c such racial balance* would preclude the OHice of Educa- 
tion, under section 6(>2 or Title VI, from establishing a require- 
ment that schol boards'and school district4; shall take action to 
relieve racial imbalance wherever it nniy l)e deemed to exists 

^^Mr. IIuiirnuFA'. Yes, I do not be!ie\e in (hiplicity. I believe 
that if we include the huignagr* ?a Title IV, it must applv throiurh- 
out the Act/- (110 Congressional Record* Paire 1:^715, June 4- 
WW). ' 
Senator Javits: 

".Mr. J.wii'S * * Taking the case of the schools to which the 
Senator is referring, and the danger of envisaging tlie rule or 
regulation relating to racial imbalance, it is negated expressly in 
the bill, which would compel racial balance. Themforc there is no 
case in which the thnist of the statute under wliich the money 
would be given would be directed toward restoring or bringing 
about a racial balance in the schools. If such a rule were adopted 
or promulgated by a bureaucrat, aufl approved by the Presiaent, 
the Senator s State would have an open and shut ca5e under Sec- 
tion 603. That is why we have provided for judicial review. The 
Senator knows as a lawyer that we never can stop anyone from 

« UoII V. Scltool , City of Gar3\ Inillana. 213 P. Stipp. 810 <D.C. 1963). 
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siiiiii^. nor stop any Govcniiueiit oilieial fi-oiii iuakiu«r ;i fool of 
himself, or from hying to do sonietliin^r Hint lie has no r\*i\\t to do. 
excent by it»inedies pmvided by law. So I I)elieve it is tiiat Si»t of 
\vf)rds which is operative." (110 Congressional Kecord. Paire 
1-2717. Juno 4. 1!)W). 
SiMiators Hvrd ami Humpluvv: 

-Mr. Hvia) of \\\<t Vii-ifinia * * * Cannot the Ofiice of Edn- 
calion, pni-suant to j'jirrying out this ix^iruhition. deny as.^^istanee 
tosrhiiol dir^lriets wljeiviii racial imhalan<*ee.\i^ts^ 

Mr. IlrMrmiKY. r>et me ivad from the snbstitntc: Pi-oviiled, 
thai, notliing heivin shall em|>o\vi»r any otlicial or comt of the 
United States to issue any oriler. 

.Mr. BYia> of West Vfrginia. ''To issue any oitler*. but doe.s it 
provide that the Ofliee o^f Kdnc:itiou shairnot cut olF Fedend 
assistance? 

Mr. IIcMrmsKV. But in order to cut off Federal assistance, the 
PivsiiU»ut would Iiave ti> issue the order, if the S»euator will ivad 
Strt ion n02. " . . 

.\Ir. By«u of West Virginia. The words are: No such rule, ivgn- 
lation. or order shall I)ecoi!U» effective mdess and luitil approved 
by the president. 

Mr. Ih .MrmiKV.That isrorrert, 

Air. Bvia> of West Virginia. What as^nnuice doe? tlie Senator 
give uie that the Piesiilcnt will ni>t approve sueh a recpjirement? 

-Mr. ilrMeuuKv. f^cj-aust* 1 do'iiot lR»lieve the Pivsident will 
violate the h;w. * (110 Con^ressiimal Hecord. Pa*n; 1:271.'). Jiuie 4. 
1!MH). ^ . , . 

In order to esvajKJ the clear uieauiuir of the quoted statutes and the 
muiuestiDUed intent i>f Cmigress as illustrated bv tlie Jeirislative his- 
tory, the opiuiou snnnnarily oblitenifes any distinct ion "bet ween de- 
gnitrou _ means foni»d or enforced integration. A^ain the term 
integration is applied only to ffe jure scgrcg:itcd schools. Axi 
analysis of the opinion demonstrates that the process of i-casou- 
iug used amounts to an muiuthorixed inseiiion of the Avord 
•*tje jure" to achieve and ntaintaiu the dc facto and dc jure distinction 
with wliifh 1 dealt earlier. By means of this deviee the opinion couvei-ts 
the Civil Kiglits Act- of lOtU into a new and diffeivnt concept entii-cly 
foivign to its true meaning. I quote several typical excerpts from the 
opinion: 

''Wc use the terms *integratioii* and 'desegregsition* of formerly 
wgi-egjited publie schools to mean the couvei-sion of u de jure seg- 
regated dual system to a unitary, nonracial {nondiscriminatorv) 
system— lork, stock, and banvl : students, faculty, staff, facilities, 
programs, and aj-tivitie^.** (Kmpliasis added) (footnote nami 
K4()of:;72F.2d). _ ^ ^ 

* 0 « * C: 

'**Tlie iwffoml poUcy Is phtni: fomerlf/ de jure f(e(/ve(/(ifed 
puhiic scJiool systeni!^ hmed on dwd attendance zonen wmt shfft 
to wvtan/ iiotirnctnl ntjHtem — with or without federal fiauh:^ 
(Kuipha.sis in orig.) (paije 850). 

^'Although the legislative history of the .statute shows that the 
floor managei-s for the Act and other nicmlxsrs of the Senate and 
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House cited and tjuoted (Ite-sc fno o/fhilons tliev did so within 
the context of the problem of t/e fofto .se<jrr(ju(unC (VM\\i\\\\s\^ 
added.) (pa«rc S(>2). [.The two eases- mentioned aiv Hriggs and 
BelL] 

ft * * «: . * * * 

••As nsed in the Aet» theivioi-e, 'desi^irreiration' refers only to the 
disestablishment of se*xre«ratiou hh de jure iseffivrfafctf fschoohr 
(Phnplnisis added) (pajrir 87S). 

o * * * * _ * ^ 

•'Sen:itor"IIn::iphrcy spoke sincral tinuvs in the lan*rna«j!:e of 
JhUjijii bnt hJs i-cici-ence.s to lk»ll indicate tluit the restrictions 
in thft Act were j)ointcd at the Gary, Indiana de facto type of srg- 
regafwu."' (Knip':ai;ij added) (pajre 881). 
Ag:iin it should * aid th:it it ir, not easy to midei-stand the reason- 
ing by wliicli the i jority coacludcs that the Federal Constitution 
re(iuires integratioa t f formerly dc ptre school systems but does not 
mjuire the inte^^rats -ii of dc fr^xto systenis. Apparently faced with 
this dileuiina the r :>joritv rcali::ed thtit it nmst challenge the juris- 
prudence cstabliGlied by 'liri.'r/?) v. J-:Uio'tt (KJXS.C 11):V>) F. 
Supp. 770, and \\M \\ Scl-oori'itv of Oarv {N.D- Ind. llMKi) :>V\ F, 
Supp. 810, alHrmcJ -^1- F. 2d 2C1) (7 Cir. lOC:)). The opinion refei-s to 
these caa»s as Hwo g!os-TS on Hrown,*' Tl:c ropcatod assertions of Sen- 
ators showing their ivJinnce upon the two decisions in question give 
emphasis to the mamiu^'j of th2 teaching of tiions two cases. Senator 
UuniphreA- actually slatcrd t!u:t t!ic thrust of Judge Reamers opinion 
in the dan/ case was incorporated into the Civil Rights Act of 11)(U.*^ 
The majority disposi»s of Senator Iluniplirey s conuuent and the Grn-i/ 
case by asserting that the school districts were drawn without regaril 
to race. The following is from the opinion : 

••Senator Humphrey spoke sevenil times in the language of 
Jhkfgs but Ids a^ferences to Hell indicate that the restrictions in 
the Act were pointed at the Garyf Indiana dc facto type of segit?- 
gation/* (opiniou page 80). 
While it may be true that the facts in Ganj sliowcd good faith on 
the part of the school board, it is likewise true thsit the Gary school 
system involved dc jure scgrcgjition within the meaning of the majority 
opinion. AVe quote fmiii Judge Bcanicr*s opinion, 213 F. Siipp. at 822: 
"Prior to 1949, Gary had segregated schools in what is coimnoa- 
]y known as the Pulaski Complex. Two schools were built on the 
same campus, one was called Pulaski- ICast and the other Pulaski- 
west. One was occupied by Ne^rro students and the other by white 
students. This was in aVcordailce with the separate but equal 
policy, then permitted by Indiana law (Burns Indiana Statutes 
Annotated. 1948 Replaci incnt. Section 28-5104) 
The difficulty of the majority is further increased by virtue of the 
fact that Judge Beanier cited cases which upliold the lh't(f{f^ doctrine, 
^fore iiuportaiit, when the caa» was afFirmed by the Court of Appeals of 
the Seventh Circuit, the so-called UvfgOH dictum was cited as authority 
for the couit s holdings, :)24 F. 2d at 2Kk 

If the allcgi'd Br\(j(jH dictuui is .so clearly erroneous and constitu- 
tionally uiisohnd, it is dilKcuIt to believe that it would have been ac- 
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coptod for a jH^rioct of almost twelve yein^ and quoted so uiaiiy times. 
Even the majority concedes that the court in Bnf/f/s was composed of 
distin^xished jurists, Judges Parker, Dobie and Timmerman. If the 
majority is corn»ct, it is entirely likely that never before liave so many 
.jud<2^»s l)een misled, includino; judges of this Court," for so long by 
sucli a dean undei-standable direct, and concise holding as the language 
in /h\f/f/.s which the opinion now condenuis. The language is stniiglit- 
forward and simple : j/The Constitution, in other words, docs not x-e- 
quire integnition. It mei*ely forbids discrimination." 

It is interesting also to observe that the Supreme Comt has never 
disturlH»d the Briggs language, although it lias had numerous op- 
portunities to do so. As a matter of fact, it has come very .close to 
approving: it: if it has not actually done so. In the case of Shuttles- 
woith V. Birmingham Board of Ed. (KD.Ala.lOSS) 162 F.Supp. 372, 
:>7.S, the district court speaking through Judge Kivcs quoted the BnqoB 
opinion. The Supreme Court^affimied the judgment. Shuttleswoi-th v. 
Birmingham Board of Ed., 358 U.S; 101, 79 S.Ct. 221, 3 L.Ed.2d 145. 

The majority rule requiring compulsory int^ration is new and 
novel, and it has not Ikjcu accepted by the'Supreme Court or by the 
other Circuits. The rationale of Briggs has been approved.T?ro?r/), 
decisions, supi-a; Goss v. Bd. of Educ. of City of Knoxville, supra; 
Boiling V. Sharpe, 347 F.S. 497, 498, 74 S.Ct. 693, 08 L.Ed.884: Com. 
of Pennsylvania v. -Board of Directors of City Trusts, 353 tr.S. 230, 
231, 77 S.Ct. 806, 1 L.Ed.2d 792 ; Cooper v. Aaron, 358 U.S. 1, 78 S.Ct 
1401, 3 L.Ed.2d 5 (passim) ; Scull v. Com. of Virginia, 359 TJ.S. 344, 
346, 79 S.Ct. 838, 3 L.Ed.2d 865: Wolfe v. State of North Carolina, 
364 U.S. 177, 182, 80 S.Ct. 1482, 4 L.Ed.2d 1050: Oomillion v. Liirht- 
foot, 364 IT.S. 339, 349, 81 S.Ct. 125, 5 L.Ed.2d 110; Garner v. State 
of Louisiana, 368 U.S. 157, 178, 82 S.Ct. 248, 7 L.Ed.2d 207: Turner 
V. Citv of Memphis, .369 U.S. 350, 353, 82 S.Ct. 805, 7 L.Ed.2d 762: 
Jolmson V. State of Virginia, 373 U.S. 61, 62, 83 S.Ct. 1053, 10L.Ed.2d 
195: Wright v. Rockefeller, 376 U.S. 52, 57-58, 84 S.Ct. 603, 11 
L.Ed.2d 512; Springfield School Committee v. Barksdale (1 Cir. 1965) 
348 F.2d 261 ; Bradley v. School Board of City of Richmond, Va. (4 
Cir. 1965) 345 F.2d 310: Swann v. Charlottc-^Mecklenbnrg Boaixl of 
Ednc. (4 Cir. 1966) 369'-F.2d 29; Deal v. Cincinnati Board of Educ. 
(6 Cir. 1966) 369 F.2d 55: Bell v. School City of Gary, Indiana (7 
Cir. 1963) 324 F.2d 209: Clark v. Board of Educ. of Little Rock (8 
Cir. 1966) 369 F.2d 661: Dowiis v.Board of Educ. of Kansas Citv (10 
Cir. 1964) 336 F.2d 988, cext. den., 380 U.S. 914, 85 S.Ct. 898, 13 
L.Ed.2d 800. 

COXCLUSION" 

It is my judgment that the de facto-de jure distiiiction created in 
the opinion can not be supported as a matter of law. Percentage or 
propoitional enx-ollment i-equireincnts based on race, and enforced 
integratioii are in violatioii of well established constitutional concepts in 
my ojjinion. 

AVTiile it cannot be denied there has been recalcitrance and resistance 
to desegregation as i-eqliired by the Bromn decisions in numerous areas, 
I cannot share in tlie ()essimism expressed in the opinion. Throughout 
the country a substantial effoit has been made to eliminate segregation 
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and substantial pmgress has been niadp. The Brotr)) decisions con- 
templated some difKculties and com])lexities. A review of the history 
of the difficulties involved strongly indicate that the greatest problems 
arise when a start or ''breaic through" is initiated. Kecalcitrance and 
resistance which appeared initially in many areas have now subsided 
or disappeared. It is also, true that the emphasis has shifted properly 
from ''deliberate*' to "speed" I continue to have confidence in the 
local school boards of the nation. While some of them have performed 
slowly and a few have liot performed at all, the vast majority of school 
boards are composed of conscientious, civic minded, sincere people who 
ai'e undertaking to do what is l)est for the school children of the nation. 
We should not interfere with them unduly. 

Fui-thermorc. I continue to have confidence in the judicial system of 
the country and hold the firm belief that the record of the courts in 
achieving compliance with the Brown decisions demonstrates that the 
courts liave given their prompt, cai-oful and dili^nt attention to the 
problems as they have arisen. In my view the heaviest burden has Ixien 
on the district courts, and inevitably the l)est solutions wijl come at the 
district courtievel wherc the judges are in close contact with local com- 
plexities, obstacles and problems. The primary responsibility should 
be left where the J^rown decisions placed it. with tlie boards of educa- 
tion under the supervision and guidance of the district courts. This 
is not to say that the courts should not accord full consideration to the 
expertise of the Department of Health, Education and Welfare: and 
we should give due consideration to HEW (ruidoli;ios when it is ap- 
pi'opriate to do so. However, the provisions of the Civil Eights Act 
of 1964 should not be by-passed. Rules, regulations ar.d ordei^s of ^n- 
cral application should Ix? enacted in accordance with the require- 
ments of due process and school systems should not l)e penalized by 
such rules, regulations or ordei^s" which are not approved by the 
President as provided by the Act. It is no answer to say that the 
guidelines are interpretive regulations or '^housekeeping" rules. They 
are being used and applied as general rules, regulations or ordei's. 

Due to developments in the jurisprudence, particularly with respect 
to desem'egation of faculty and staff, the orders of the district courts 
shouldoe vacated and the causes remanded for further consideration 
and for evidentiaiy hearings in the district courts, lu effect the ap- 
pellees reco^iize tlie fact that this nuist be done. We sliould not re- 
vei-se the district courts on questions which were not issues before 
them and fashion our own decree with respect to such issues without 
any evidentiary basis or without affording an opportunity for the 
prcsentation or evidence relating to such issues in the district courts. 

GmFPrxB. Bkix. Circuit Judge, with whom GEWTX, Circuit Judge 
joins (dissenting). 

I respectfully dissent. The two-iudge or original opinion of Decem- 
ber 20, 1966 is what the majority has adopted. That opinion seriously 
emdes the doctrine of separation of powers as between the Executive 
and the Judiciary. Moreover, much of its lanmiage is in the nature of 
overreach and, as such, adds confusion and unrest to the already 
troubled area of school desegregation. The overtones of compulsory 
integration and school racial oalances in the original opinion can only 
chillthe efforts of school administrators to complete the task of elimi- 
nating dual school systems in the South. In addition, the other side 
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of 801110 of tho more iiimortniit lioldiii^rs of tlie nmjority opinion 
sLimikr 1)0 considorod aiul those pi-opositions stated wliieli militate 
Aiiiainst. tjieii- validity* 

The phiiii intent of the two opinions is to establisli a nnifonii hwv 
for the sdiool systems of this circuit Thus, the opinions must be tested 
as hi ws. Their validity .and efficacy as laws sliould be considered in 
the flame of refeience of need, fairness, clarity and what is consti- 
tutionally permissible* 

It is fuii(lanKM;.tal in law niakin<j: tliat laws should be fail: as between 
people and stations. The mpiii-ement tliat laws be clear in nieauin^r 
is also a fundamental We cannot be expected to ol)ey the law if we 
cannot undei-staiul it. Caliirula ke])t the nieaninsr of tlie law>; fmm the 
Romans by postiii«r tliem in narrow places and in small print'— 
it is no dilfereiit today when the law is couched in vagueness. 

Then there is the matter of pei-sonal libei ty. Under our svstem of 
^roveiunient. it is not to be restiicted except where necessary, in 
balance, to prive others their liberty, and to attain order so that all 
may enjoy libeity. History records that sumptnaiy laws have been 
lar«rely unobserved because tliev failed to reco*rni;;e or were needlessly 
rcsti ictive of peisoiial libeitv/Our expeiinients with sumptuarv-like 
laws aie exem])lifie(I by the D?'e(f Sr-otf decision. Seott v. .Sandford, 
11) How, ^m, 15 L.Ed, m, rveconstiuction. and the prohibition laws 
All failed. 

The niajonty opinions, considered to<retlier. fail to meet the tests of 
fairness and clarity. The advance approval given to a requirement of 
compelled integration exceeds wliat is constitutionally permissible 
under the Fouiteenth Amendment. They cast a long^ shadow over 
I)ei-soiial liberty as it embraces freedoia of association and a free 
society. They do little for thccause of education. 

It IS important, however, that this dissenting opinion not mislead 
any pei-son having responsibility in the area of school desegregation. 
The dual system of education must be eliminated. This was ordered in 
lOoT). Hrowii V, Board of Education of Topeka, 1955, 349 V.S. 294, 75 
S.Ct. Tr)0. 9!) L.Ed. 1083. School boards were told to convert the dual 
segregated school systems into racially nondiscriminatory school sys- 
tems. The court pointed to ])roblems that might arise in the transition 
Nvith re.S])ect to the physical condition of school plants, transpoita- 
tion, i)ersoniiel, and in the ixwision of school districts and attendance 
areas nito compact areas. This order followed reargunient of the ques- 
tion ot remedy after the 1054 decision holding segregated education 
under the sei)nrate but equal doctrine unlawful, l^rown v. Board of 
Education. 1954. 347 U.S. 483. 74 S.Ct. 680, 98 L.Ed. 873. After full 
argument, the transition was ordered. The separate but equal doctrine 
was already lost and the time for remedy was at liand. Transition was 
the remedy i)rovided. 

Transition to date lias in the main consisted of following a freedom 
of choice ])lan for piipil assignment. But freedom of choice without 
faculty desegregation and tlie elimination of discrimination in binld- 
ings. equn)nient. services and curriculum will not suffice to conveit a 
dual s.ystem into a unitary^ nondiscriminatoiy system. The slow pro- 
gress to date toward eliminating diial systems is wliat lias brought 

» Suetonius, Tlie Lives of the Twelve Caesnrj:. (Hanilom UoxTso, um). p. V.u. 
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nlwut (ho majority oj>inion.s. and is also at tlio root of >tlio distiirhanec 
hctwetMi tlio ilcaltlu lidncatioiu and Welfare Department ami many 
school hoards. The ohjectivc must be, as the Department of Justice 
contends^ that there i)e no white schools — jio Ne<rro schools — just 
schools. I^nt this is all that is reqniied and it can he accomplislied 
without the open-end compulsory iutegmtiou language of the nnxjoritv 
o[)inions, or the geometric progression guidelines - of HEW which 
the majority opinion approves. 



by the assignment of faculty and students without regard to race, and 
by art'ording equality in educational opportunity fi*om the standpoint 
of buildings, equipment, and curriculum. Where freedom of choice 
in student assignment is ineflVctive to the extent that a dual system 
continues, it can ho im])leniented by a neighborhood assignment plan. 
Assigmnents should then b(* nnule by the scJiool board to the school 
neaivst the home of the student, whether formerly white or Negro. 
Then the child would be given tlie option under a freedom of choice 
plan of attending anoHier school witli priority to attend being based 
on proximity of residence to school. Tliis method of student assign- 
ment is comparable to wh,.^ is being used in Charlotte. Cf. Swann v. 
Charlott(-Mecklenburg Hoard of Education, 4 Cir., IQOfi, VM 
:>l)(Knl)ane), 

We should order the school hoards in these cases, wliich they and the 
entire court agree nuist be revei^sed, to forthwith complete* tlie con- 
version from dual to unitary systems by the use of these mininnnn but 
mandatory directions. School boards and the public would undei*stand 
the objective— to convert dual school sy.stems into unitary nondi.scrimi- 
natory systems ju.st as the Suprenu* Court diivcted twelve years ago. 
School boards and the public would also undei»stand the metliod to 
be followed in the convei-sion. But this approach is too simple for 
the majority. Their view is that soniething more is required — a result 
which brings about substantial integration of students. Tlie numdatory 
assignnu^nt of .^tudents based on race is the method selected to achi(»ve 
this resjdt. This is a new and dra.stic doctrine. It is a new dimension 
in-con.stitutional huv.and in race relations. It is new fuel in a field where 
the old (ire has not been bit)ught under control, 

PiiocKuuK.Mi Dri: Pkocess .\xn tiik Appkov.vl of tuk Guidkijxks 

The scope of the nmjority holding as to the binding force on the 
federal courts of the HEW guidelines in the area of school desegrega- 
tion po.sed a serious separation of powei-S question. That fact alone 
should have indicated that the validity of the IIKW guidelhies was of 
primary concern. One of the major pivmises of the original or panel 
opinion is 'hat HEW excuses those .school systems which are under 
court (mhv from compliance with its gnidc^liiies: hence, tlu* necessity 
of the court setting the guidelines as minimum standards to ])reven*t 
the courts from being u.sed as an escape route. The original HEW 



- hj>u wlHIo t!M%M> raso' -.voro |M'»iUn>: nftor on l»ain' arffiiniont. IIKW aun"nnc<^a uow 
phloUncx. >«\v for a «cliool system to receive approval wJtlioiit further Invi.»;tl;r;Uu»n. 
U ninsr show Hiat ihe ininiljer uf nihtorltv irroiip stu<h'nt>5 in liite«nite<l schools withhi 
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Regulation protnulgated in 1964 makes this possible. Title 45A. CKK, 
§ 80.4 (c) . The HEW statement of policy of 1 905, Title 45, CFK, § 181 .4. 
rcwdcd fi-oni this position bnt the latest IlliW policy supersedes the 
1965 statement which includes § 181.4, supra. See HEW ^farch and 
December 1960 Statcnients— not repoHed in CFK. 

The HEW Statemonts of Policies for School Desegregation are 
referred to gcnemlly in the school desegregation world as guidelines. 
At least thivc such statements have l)een issued; one in 1905, one 
in ^farcli 1960, and another in December 1966, There apparently have 
been amendments. Footnote 2, suj^m. No guidelines whatever were in 
issue in the lower couHs.'* The guidelines of March 1966 had not bt»en 
prauulgtited when the cases were there. Indeed the guidelines of 
December 1966 had not been pi-omulgiited when the cases wore sub- 
mitted after argmnent to the original nanel of this couit. The fact 
that they had not been in issue did not deter the court in the original 
opinion. Tli(»re it was held that the * * HEW guidelhies now in 
effect are constitutional and am within the statutory authority created 
in the Civil Kights Act of 1964'*. This perhaps meant all guidelines 
promulgated up to the date of the opinion, December 29, 1966. Any 
doubt as to the inclusion of the December 1966 guidelines was resolveil 
when the majority in the en banc per curiam opinion stated that the 
1965 and 1966 HEW guidelines arc within the decisions of this couit 
and comply with the letter and spirit of the Civil Rights Act of 1904 
and meet the reciuii-enients of the United States Constitution. This is 
adjudication without any semblance of due process of law. It is an 
unprecedented pi-oceduni and a shocking departure fi-om even nidi- 
mentary due process.* Approval of future guidelines is limited by the 
majority to those * * * within lawful limits.'' 




eliminating discrimination in public education, llie genenil theme of 
the majority is that HEW has the carrot in the form of fcdcml funds 
hut no stick. A stick is needed in tliose situations where a school Imrd 
may not take fedeml funds. The aim is to make a .stick out of the 
federal courts. The courts .should cooperate with HEW but they can- 
not be inade to play the part of any stick that HEW may formulate 
and this is the tenor of the original opinion. Courts are restricted 
to acting within the Ihnits of the Fourteenth Amendment in the school 
desegi-e^ration ai-ca. It may or mav not be proper for a court to act 
within tlie limits of ^yhat the HEW i)olicy may be in allocating federal 
school funds. Sometimes there may Ik* a difference. A decent i-espcct 
for the judiciary dictates that we nn'ikethis plain. 

«Tlio i>ractlci» of lioarlnp nppoals in soliool ca><t»s o» oM r<>conl>5 Is vory lln^ntiRfitctorv. 
Wo ilo not know* whnt chanm In <l(*sej:regation ulans may linvo hcon innilo In the interim. 
It i< .» r.ipwav chiiMk'Injr public nroa when* pInnK ns well ns the law are in fiiix. Cf. Callionn 
V I^tlmor. 1004. ^77 U.S. 263. 84 S.Ct. 12,35. 12 L.E(1.2<1 2S8. where the ciuVt S 
note of a supcrvenlnir plan and reniandeO for an evidentiary Ijenrinir In the District 
Court. 

*f<(H t!on «02 of IMtlo IV of the Civil Rights Mt of in04. 42 USCA. { 2000iM provides 
that no rnle. rejnilatlon or order of IIKW shall bocome ejfectlve »nlo>K ami until approved 
by the rrosIrt<nt. Whether the jnildelines nre mch r!Jle.« or rejrnlatlons eannot bp decided 
without nn evidentiary heart n?r eonoernlnjr their meanlnsr thronfrh application. Thif 
qupstioii 1ms never b<»en put In l^siie in these cases. 
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TnK Staxdaiu) Kequiijku »y tiik Majokitv Is Un< oxsrmiTioxAi.i.v 

Vague 

Tlio original opinion states in two places tlint tlie only satisfat'tory 
plan for dcse«:rcgatin{r a sclioo! system is one that works* One looks in 
vain for a definition of '•one that works." This is nianifostly a 
standard.^ It cannot Im followed. Moreover, it is snhject to selective 
enforcement and a statnte conelied in .sncli langiia;|e would Ix^ patently 
nnconstitntional. 

In another place in the ori^rinal opinion the .statement is made tliut. 
siibstantial integration nnist be achieved in disestablishing dual scIkkiI 
systems. This is not clear. What is snbstantial ? Is the reference simply 
to a .system, or to each seh(M)K or to each class room i 

The en banc per cnriani oninion may have attonpted to improve 
tlio .standard by .saying that tne criterioli for determining the validity 
of a pmvision ni a* school dcsegitspition plan is whether the provii^ioli 
is reasonably i-elated to accomplishing the objective of educational o])- 
portnnitics on efjual terms to all. Who knows tlie meaning of this? 
There is no mention of result. 

These vague standaj-ds are perhaps the most mi.sdiievous i)arts of 
the majority opiniou.s. They place unfettered di.scii^tion in HEW in 
the area of school dcsegregjition. Xo school Imrd will eviM- know M-hen 
it has performed its duty to eliminate the dual school .system. No 
.school Doaid will ever know whether federal funds wilf 1x5 uuide 
available. This type of standard places school sy.stems mider men 
and not laws. School boards and .school patrons arc entitled to a clear 
aJid definite .standard. The problem of desegregjition will not l)e solved 
absent a clear .standard. 

TuK I)k .rnn>I)i: F.\rvo DocnuNK Is rxrAii; 

The unfairness which inheres in the majority opinion stems from 
the new doctrine which the original panel fa.sliioned under tlie con- 
cept of classifying segi'egation into two tyiK?s: de jmx* segreg:ition. 
called apartheid, tor the seventeen .southern and border states former- 
ly having legal segregation: and de facto segivgjition fov the other 
states of the nation. 'Dps distinction, which nmist Ih» without a differ- 
ence and somewhat hollow to u deprived <'liil(I wherever locatetK is 
iLSed as a l)ogiuuing. The original opinio)! ilieu goi»sou to rerjuire af- 
firmative action on the part of the school authorities in the do jure 
systems to integmte the schools. The ueiglil)orIi()od school .sy.stems of 
the nation with their de facto segregjition are excu.sc»d. Tlie*Cous(itu- 
tion does not i-eacli them.? 

^ This reasoning i.s necessary to reach the end of compidsory integra- 
tion in the so-called de jure states. It is the counterpart to oVerruliug 
the settled construction of the Fourteenth Amendment, to be ne.xt dis- 
cussed, that integration is not commanded. The restrictions in the Cinl 
Rights Act of 1964 against requiring school racial balances by as* 



-Thf le^'lslajivf history- of the Civil ni«htK Act of IfifVt t\aen not show tluit Conu^^i; 
«ct<Ni on a ae Juro-ae facto basis. I wowhl ntjt attrUiiite mk-Ii a form of Hi'ctloiinUsm to tlu* 
ConRrcjiK. 
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si^rtiMiont and (mnsiMnlr.lion arc wiitlou out of the law with ivsport 
to I1k» iU* \\\\v stali».s h\' \\sui*i the (k» jtuv*<U« facto thoorv, Titio I\\ 

'I01(l))/407(a),42 r.SX'.A. »2rMWV{l)). SOOfHMV Tho ovomiliu;: 
of \\\v constitutional liuiitation mnovis tlu» otluu- iunH»<linient to com- 
juilsorv intt»«jrraliou. The way thus rh»;u-o(l for the now iliu»L»usiou. 
The. only ijuostiou lofi is w1k»u, and to what oxtout. The authority to 
IIKW isiartc hiaucho. We shouUl disavow thi» ilo juro-<k» facto cloc- 
triiu* as l)ciu«jr itself viohitivc of the equal protection clause. It treats 
.scliiM)! systems dilferently. It tivats chihlriMi diirorontly. It is reverse 
aj>artheul. It |m)S(»s tlio qu(>stion whether le«rnlly <-oui|H»lled inte^ni- 
tiou is to he suhstituti»»| for leJ^.»liy coniiK^IUul st»;rix»^ation. It is un- 
thiukahle that our O^J^^titutmu \1«h»s not contemplate a middle 
;:rouud— no compulsion oue way or the other. 

The de juro-de faclor doetrlne simply is witljouf hasis. Se;ri'o*r:»tion 
hy law was le^ral until the /Iroivt) decision in lUol. Such seiriv;rntion 
shonhl hardly *rive risi^ to punil vc tivatmout of those states emploviuir 
whal was flieu a le^ral sy.slem. Hie Supreme ("onrl has never so uuli- 
catcd. .Moreover, I lie Supreme (^)uil holdinir iu /troirtt was hascMl mi 
the fiudiu/x that >e;:iv;:aled education wns^untMiual. IIow can it he 
uueijual iu om* section of the country and not another? Doivs /Iroira 
Interdict only se;:iv«r.»tiou imposed aflirmativelv hy h»w, or <hH»s its 
rationale also include the state action of holdin*f to nei;rhlKuho(Hl 
assi«ruincnts therehy per|H»tuatin;: de facto se^riv^nUionif The nuijority 
decisioii limits the rationale to the .southern ami Inu'der states type of 
M»<rre«iation fonuerly imposed allirmatively hy law. In such* event 
compelled inte^rraiiou luay Ik? ivquiivd iu the*de jure states hut the 
lo^ricof ivachin;! this |M)int. hecause of the ivstrictions iu the IJHihAct 
to tile contrary, e.xeuss the de facto states fi-oiu the Act and the 
('oust it nt ion. 

The real answer is that no such new doctrine or tliwry is necessary. 
The scliimis of the 'South and horder Mates must do what the Supreiue 
dnwt has ordeivd — convi»i1 dual sclnnd svstoms into unitary nou- 
discriniiuatory sidiool systems. The const itutumal power already e.si>ts 
in the courts to M»e that this is done. This newly dicoveivd .source of 
)K)wer uMids onlv to disturh s(»ttled dm-triuo. Its pur|)osc» can only Ik* 
to i-enuiiv racial lmlauc(»s in the de jure. states* 

"Thk Ihuoos DtrrrM 

It is a sottlcil constitutional principle that the Fourteenth Amend- 
ment d(K\s not ivquiiv compul?w»ry inte<rration hut onlv prosci-il)es se;r- 
relation. It is the. state action se^ri'OpUiou whieh viohitcs the equal 
protection. clause*. Wo have so stated in the followin^jf eases: Avorv v. 
Wichita Falls Inde|KMident School District, IDatJ, 241 F.-2d*2:]0; Aor- 
deis \\ Kippy* 1057, 247 F.2d 208: |{ij)py \\ Hordei-s. ll)r)7, 250 F.2d 
iM)0: Co\m\ V. Pnhlic Uousin*r Adnnnistnition. 1958, 257 F.2d 7:5: 
City of .Mont«ronierv v. Oiliuoiv. UKU). 277 F.2d :i(l4: Boston v. J{ippv, 
M)f;o.285 F.2d 4:5: Stell v. Savaiinah-Chathaiu County Board of KdiV 
catioiu lOtiK JitJ:) F.2d 55: ICvers v. Jacl;son MuniciparSeparate School 
District, IO(54. :i28 F.2d 408: Txvkett v. Hoard of Kdncation of .Mus- 
coL^ee rounty, 1J)(;5. ;U2 F.2d 225. 

'I his principle iseuphoneously ivfenvd to in the ori«riual two-jud^e 
opinion as the 7»rjfff/s dictum! It was stated in Uv\*i*^ \\ Elliott, 
E.I).SX*.. 1J>55. 1;12 F. Snpp. 770, hut no court until now, has ever 
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hold tlio FoutliTutli AinoiulnuMit t(» iiuvni otlK»i*\viM\ Tho AiuoiidiuHit 
iscMitiivly urjpitivo in rIuinu*t<M\ The* ori«riual pniioK :is n art t)f its 
t\v<»-i)roii'gi»iI appnincli to roiupiilsory iiito<ri*:itic»iK (»vi»it5i^ ^1 tliis prln- 

Tlio roiirt. sittiii*; iMi h:\w^ ronht ovomilc tliis siltKul priiu-ipio niut 
tlio ninjority luis now <loiio h> to an unknown oMont in pni*:i<;ni))lk :» 
of tlio \H*v rnrinni c)pinion. Wo will not know ttio extent until tlio (jUes- 
tion of rarinl iH»m»nta}n*s is r^^jnaivly pivsonttnl. Ilert*, as I juulei'stand 
tho |KT niriaui opinion, the qnoi^tion is tun^Mitinl o.xropt as it ivlatvs 
to converting to a unitary school system. In the Jh'st Si»ntence of pani- 
<£i*apli :» the majority holilsthat scIkm)! 'jmnisiiave the aflirniativediuy 
under the. Kouiloenth Aniendnient to hriu<r nlmut a unitary s<*Ihh*»| 
system in which theiv aiv nc) Xe<rro or white schools — jtist s^^lunds. \\\\ 
can all a«rri»c on tliis statement. The ojnni<»n docs away with any dis- 
tinrtion lH»tw<HMi the tenus •*inte^nitton** and •*.*<>;rre»ration" in the 
iiehl of school desi»;riv«ration law insofar as the distinction intorfeivs 
with the allirniatiyc <luty to hrin<r alxait tuiitarv .<^*ho(d sy.<teuis. We 
can all a<rrce on this. It Ts then said that in fuirdfin<r this duty it- is not 
onou«»h for .^duM»l anthorites to otVer Xejrro childivn tho opjKnIunity 
to attend formerly all white .scdiools hut that such opi>oi1iinitv must Ih» 
coupleil with the inte«rr:ition of faculty. facilitit\s.and artivtics. Theiu 
without nioiv. the deeisions c»f this court si»ttin*r out this principle arc 
overrided to the extent that they conflict with the view of the majority. 
I am left in douht as to wlietlier this is a iv?trenchmeut from the panel 
decision. Time will toll. ^ 

It may he added that if the eoiiit is overndin<r Uiis s(>tthMl coictitii- 
tional priucinle. it hriu*rs this circuit into coidlict with tlu» First. 
Fourth. Si.vth. Seventh. Kighth. and Tenth Ciivuits. Sprindield 
SrhiH)l Committei* v. liurksihile. 1 Cir., VJVCu :\W F.L>d Hr.ullev 
V. S<*Iiool Hoard of City c)f UirhmoiuK Virginia, t (Mr.. 15M;:». :m:» F.i'll 
Swanu v. (Miarlotte-Meeklcnhurjr lioard of Kdmnitioii. ( ir.. 
l!)r.Cs:5(;!> F.2d -Ji): IX^nl v.Cineinnati Hoanl of Kdiinition.iK^r.. VMMu 
F.L><I 55: Hell v. .Scluwd C\ty of fiarv. Indiana. 7 VMM). :;i>4 
VM '2m. cert, <leu.. :\77 T.S. !h>4. ^^+S.(t 1l>l>:K 12 L.Hd/Jd l>H;: ("lark 
V. l{oar<l of lOchication c)f Little Um k, 8 ("ir.. 1!HU;, :](;!) F.2<l : and 
Downs V. lh)anl of K<liinition of Kansas Citv. 10 Cir., 1004. iWd F.2<1 
!)S.S cert. don.. :}S0 U.S. !)14, 85 S.(>. m. i:ri..Kd.i>d mi The i-a>e of 
rayh)r v. Hoard of Kducation of C'itv Selund Di.-t. of C\tv of Xew 
ItcH-helle, 2 (Mr.. UXIl, •2S)4 F.2d is not to the contrarv* There tin- 
remedy fashioned was fiwloui of choice lni|)o.sc*d on uei;rhlxuli<MKl 
ajN^nnients, The case of Hoard of Kdueatioii of Oklahoma Citv. cte. 
V. Dowel I, U) Ch\. mil. ^75 F.2d in.S, (dated .laniiarv lIMuf. d(K»s 
not ap|H»ar to to the coutmrv. The eoiirt <listinpiishe<l Dotnss Uy 
poiiitin;: out that y>o//v7/ involved n flndiii^r <)f ha<l faith on the part 
of the.*iidi<Md lunxul in carryin^r out theorijrinal onler of the Distriet 
Coiiii to <hs(»st:il>lish the dual scIickiI sy.stenj. 

It is hard to know mst what the court has held as iH^tweeii the paiiel 
decision ami the en hum* |rm* curiam chuMsiou. The lalwutMl eilort to 
e.ctahlisli the <Iojiire-de facto ccHicept and to overrule this eoii.<titii(iounl 
prmcij)le hardly sc>eius calculate<l us an exercist* in semantics. It is 
more in the nature of judicial lafriiiappe for u.se on another dav. AVe 
will know the full iiin>oii of the opinions wlien a motion is pmseute<l 
to assi^ru children ou the basis of nice so as to comply with what wieli 
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imilictilar movant luay i\mu to Ik?, in lii.s v'mw a ilvsirablo nicial ihwh- 
jiosition'ffir elm particular ss<-h<Hil or scJiooIjs This leaver thi\ law in a 
vcr>' nnsati^fac-tory state and |>orton(Is of nttor confusion for school 
boards.* 

TiiK Dwi:kk 

The nsc of n unifonn decree* as the majority points out^ is not novel 
Onr school dcsc^rregation decisions have tended toward nnifonnity 
in the freedom of choice metho<( of assifinment and in tac administni- 
tion of snch plans. A nnifonu decree witliin the limits of niininuim 
standards would aid ,sc1i(H)I Imrds and the district courts bnt the 
uniform decree entered in this case can Iw faulted because of its detail. 
Tills comes al)out through the unlwunded aim of the t*ourt to track the 
UFAV gtiidelines. It nuist Iki rememi)ercd that decrees may have to 
be enfoiwl by the court and a court, should piard against l)einp pui 
in the tmfeasible position of having to' hear motions Imsed on the 
alleged breach of some minor and insubstantial provision of its de- 
v\yi\ It is also not clear to me that sufficient latitude is left to the dis- 
trict courts to adjust stich pmctiaU difficulties as nuiv arise under the 
detail of the dccr^H'. 

IIKW has an advantage over the district courts* as tlic court* has 
now n»stricte<l thenu in the execution of scluwl desegregation plans. 
IIEW mav delay, excuse* and change. HEW mav vary its rcquiixj- 
ments as ()etween systems. The majority has left* no such power in 
the district courts. They are admonisheil to follow HEW but it is 
a sjul day for the district courts* and for the entire jMdiciar\- as well 
as for the principle of separation of jwwers when the only discn»tion 
left them is within the limits to 1k> set by HEW. 

It al^o would appear impi-o|H»r to constitute the courts as overlords 
of the school systems of this circuit to the extent done in the uniform 
decixKJ. The district courts nmst requim school eqnaliyjition to the 
extent set out in paragraph VT of the decree. Its scojm is only a short 
step from taking ov:»r cniTicnIiiin. The building improvenient pro- 
vision moves the courts iu the direction of levying local taxes. Order- 
ing school l)oards to discontinue the use of Innldiugs could amount 
to taking proiierty without due process and just comi)ensatioii. These 
am dmstic measures and them am no facts l)efom the court to denioii- 
s^tnxty the ntn essity for them. Tt is entirely pm|)er for the District Court 
to di^pprovo new constniction where it will iKjriKstuate the dual 
school system bnt this is a matter for complaint and hearing rather 
than for advance sui)erv;sion as is mpiimd vmhv § VII of the decree. 




CtTAnM thla an extrejiie 4»x:iujpl«* hut It Ik m Vi-rtlMlfSis a faitn:U >i!tii;ifloiL 
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By way of summation, I reiterate thut the majority opinions are un- 
fair to the extent that tlie^* discover or establish and then rely upon 
the de jure-de facto divisive sectional tlieory. The opinions expand* 
without constitutional authority*, tlie requirement that dual school sys- 
tems be converted into something more than unitary school systenis: 
to-wit, that substantial integration be achieved in the rcsiKJCtive school 
systems. This added requirement is itself impermissibly vague as a 
standard without further delineation. The ophiions unduly i-cstrict 
personal liberty to the extent that compelled mtcgration is approved 
or required, and in this regjird impi"oi)erly overturn and expand the 
settled meaning of the Fourteenth Amendment. The court errs in pre- 
maturely holdmg tliat the guidelines issued by IIEW arc contsitu- 
tional and within the scoi)c of the Civil Rights Act ojf Xo guide- 
lines whatever were considered by the district courts. Some of'tlmse 
approved had not Ikjcu written. * ^ 

My own view is that the hiw makes no such requirement as the 
uiajority of the court im|K)ses. Xo such radical departure is necess:iry 
to accomplish what the Supreme Court h;is directed the lower courts 
to accomplish— the elimination of the dual school system. The Su- 
preme Couit has not s:iid that cverj* school must have children from 
each race in its student body, or that every school worn must contain 
children f mm viu:\\ nice, or tliat there nuist be a racial balance or a near 
racial balance, or that there be assignments of cliildren I)asod on nice 
to accomplish a i-esult of substantial ii;tcgnition. The Constitution 
docs not rcfitiire such. Wc would do well to *'stick to our las-t" so as 
to cariT out the Suprenu! Court's present direction. It is no time for 
new notions of what a free society embrjices. Tntegnition is not an end 
in itself: a fair chance to attain i>ersonal dignity through equal educa- 
tional oppoitunity is the goal. My view* however, is now k^st in this 
court; hence this nissKXT. 

Coi.K3r.\x.Cireuit Judge (sepanite opinion). 

Thosi'. cases remind mo of what Mr. Chief Justia» Chase s:ud in 
State of Texas v. White : ] 

"We are very .SiMisible of tlie magnitude and inipoi*tauee of this 
fluestion, of the interest it excites, and of the difliculty, !U)t to s;iy 
impossibility, of so dis]K)sing of it as to s:itisfy the conflicting 
j»agme4its of nien equally enlightened, equally upriglit. and 
equally patriotic. But we meet it in the case, and* we nnist deter- 
mme it m the exereise of our best judgineuti uuiler the guidance 
of the Constitution alone.'* 
This couit, exercising only such ap]K*Ilate jurisdiction a- Conjness 
lias seen fit to confer upon it, confmnted solely by a question of how 
l>cst to preserve an already settled Constitutional right, sliould Ix^ 
guided hi/ the Coni<ttfut{on alone and hy iwth'mg cl-se. 

Xo one denies that to an incalculable degree the futmv of this 
Country depends inescapably upon the continued, constjintly im- 
l)royed educ:ition of all itis inhahtiantH. Xor can it very successfully l>c 
denied that the best i)mctical hope of attaining this objective is to 
1)0 found and maint^iined in the public schools. It became plain over 
a ImndnKl yeai^s ago that private schools did not and could not reach 
the masses of the people. 



1 7 Wnll. 700. 7-JO. 74 U.S. 70O. 7'Jo. 10 L.KiI. 227 (ISGS). 



Coiiii)nlsi>rv cliseriiiiinntioii in the public scliools, fomukd on niei* 
or color, is toustitntionnlly dc:ul. Xo Judg*' would di«i)ntc this. 
Existi?nti:i!lv it is like tlic^vonnded :uiini:il wliicli lionnds on for 
:i wliilo :iftt»r it has Ihhmi f.itnllv shot. The critinil prohleni now is that 
wo inust not wivnk im^paniWe injnrv npou piddic schools while 
exmitinir the siMitentr of death agsuiist eonii)iilsory se«rn'«|:5ition. 
•rJioroii«ililv i-ciiVv/AUSX this, the SupnMne Court left the details of the 
eniiHeation* to the sound judicial discretion of the District Courts, 
subject only to ai)iK!llate ivview. To this day this :issi«rinnent has not 
chauii^d. 1 do not suppose in our fonn of «rovernnient that it 
roidd Ik» chan«rcd. Courts alone Miakc bindiuir adjudit-:itions on i|Ui»s- 
tions of CoiLStitiitioualitv. and litigsition unist bcirin at the District 
level. 

The public schools of the Xatiwu not just those of a particular 
SiHtiou, an* now can«rht up at the second battleground, legsd and 
politiraK not nlwut the death of unlawful discrimination but alwnt 
wlio and how many of any pnrticlar nice shall go to any particular 
school with how many men'ibersof some other nice. If one lookcdjudy 
at the givat vohnue/of liti«i:itioa and its accompanying strife and 
j)u!)Iicit.y he would jump to'thc conclusion that notlini^ matters but 
the ni'-ial coui|M)sition of anv e<!ncationaI facility. This is pui-sned 
ivirardkss of tlie mil preferenci'S* exercised, in gcmiinc fiwdom. of 
those direcHy iuvoIve(I. that is. tliose who nnist bnve an ednnition. 
In the nltiniatc this could l)econie a gri*at tnigedy for thosi* most 
alFi^cted. An edncational house divided airainst itself may have trouble 
standing. Tt certainly cannot oi>ei-:ite wi'tli maximum etfectivem^ss. 

In the light of these considenitions. as one who was able to sc".-ure 
a?i edneation solely iK'cause theiv was a jinblic sehool ut whirh theiv 
v. :»s an opportunity to obtain it. I shall now expivss my viexv^. as one 
Jiulgi* of this Couii. individually, as to the decision now about to Ih» 
ivndcivd. 

In doing so, I jMoceed n|)on tlic thesis that there is nothing at all 
inroiis-istent al)ont lK»ing, at the s:nne time, both a loyal American and 
a Southeiiicr. I think Andrew Jackson conchisively settled that jmint 
ovi»r :i ivntnry ago. 

It is i)articiilarly unfortunate if mir dwision ui these cases is in any 
•way to Ih» grounded on i>ld scores against the States of this Cin-uit. 
This is coiitnirv to An)eric:in legal tnidition: it ojhmis olil wounds, 
rekindles old fires, :ind lends itself as a weainm to the fntilc cause of 
iFnrther intninsig(»ncy. Prior to 1054. nicially se]>anite, if efnial. scIhhiIs 
liatt m>t lM»en cinidenined as nnroustitntionnl. One is not to In* punished 
or hanisstul for a aet which was lawful when it was done. Indeed, sneh 
coiideniuatton in this instance would inferiMitially im-hide some of the 
nn).>t highly ivsinrteil Judges who ever gr:iced* the Supivme Court. 
They Innl opportunities to rondenin the system but, in the exercise of 
perfert judicial integrity, did not. As I uiidei-stand it, an Omniiuitent 
(»()d din's not cbangi^.yestenlay when it is i>ast and ;ronc. Certainly this 
Court^ cannot do it. We ai-e now concerned with i-ectifying the errors of 
the piYSent and forestalling, if we can, the anticipated erroi-s of the 
Yntniv. T decline to participate in any ex post facto eondennnitions. I 
pivfer to UOieve that this Tourt is not dclilwrately doing so. 

I further Iwlieve that whatever tbc Fourteenth Amendment rcqtiires 
of any State it requires of all States. If we arc requiring something 
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IiiMc ill !lu» (MifoiccMiient of Foui-teciitli Amondnieiit ri<rl2tstliat sIiojiUl 
iiol l)c iv(|iiiivtl of all lifty States then wo liavc cxcwdod our aiitliority 
and \vc have ini$aj>i>liod tin* (*oiistitiitioii. I ajrivo witli the artion of 
the iiiajoiity opinion in disclainiin*^ any intention of ]>assin<ron tlie 
validity of edncational oi)enition$ in other Cimiits. Tliat matter is not 
and cannot l>ft l)efoi-u us. 

It is out of i-egsird for tlie desind)ility of Constitutional unifonnity 
that I iv^m^j in principle, witli tlie attcnint to fornndate a de*rrec for 
tlie futuix' piidance of District Courts in tliis Circuit. It isol>vious that 
such a decitje nmnot adjudic:ite c^-ises in advauee of a liwirin^r in the 
District Court, nor can it be applied In the absence of factual justifi- 
cation. 

The decide si^eaks for itself, of course, but I inter()i-et it to deal at 
this |)oint with inakinjr freedom of choice a i-eality instead of a prom- 
ise. 1 do not undei-stand that this Court has abandoned fiwdoni of 
choiee, if that choice is iv;d instead of illusory. 

^iov df> I undei-stand it to diiwt that theiv shall Ik* a sjK'cified per- 
centa«re f>f the various nu-es in any particular public sfrhool or that 
theix? shall be piT)i)ortional i-cpiva'Utation of the r.u-es brought alx)ut 
by arbitrary onler. I a«riw with Judires Gewin and Bell that the opin- 
it)n stmn«rly portends such a possibility. lint pani^n^apli 5 of the en 
banc, opinion certainly disi-laims any such intention. The District 
Courts arc left free to consider all the evidence, iudndiuir racial attend- 
ance |HMrenta£r^. in determininir whether the childmi of auv particu- 
lar s* hof>l (listrict have Ixhmi otfeivd a ivality instead of a sliadow. It 
U to be anti'-ipated that the bridge will later have to lie crossed when 
we rf)nu' face to fatv with :i situatir>n wheivin there can lie no doubt of 
the fivefloni but the ri'sults ai-e displeasiujMr and are attacked sc^lely for 
that rear^on. 

I think itall boils down to this. "We once had the d<x-trine of separate 
but equal. We did not. I am sorry to s:iy, pay ninch attention to the 
•vqual." We now have fivedom of choice. As Jud<re Hell so spleiulidly 
states it* we aiv now *xo\u*r to have to make certain of the ^•fmulom". 
To fail in this is to invite other action which at this time I rcnird as 
unconstitutional but which could soon In? made Constitutional 

The decive is not as I would have written it had I Iweii ehar«red with 
sole i\^<ponsil)ility for the effort. No offense is intended when I doubt 
that it is (KM-fect. For example* the en hnno opinion sjiys that "toards 
and oflifials aduiinisterin«r public schools Jn this circuit have tlie af- 
firmative duty under tlie Fourteenth Amendment to bring alxait an 
inte«rrate* unitary school system/' Yet ir(o) of the decree prohi!)its 
any oflirial from influeiicin«r parents or students in the exercise of a 
choice. Iti other words* if the oflicials feel that Xejrro ehildivn should be 
encourji«red to apply for admission to a formerly white school they 
are proliibited from doinjr so. They are to be concUuuned. on appear- 
ances, if no Xegro child chooses to attend a formerly white school: 
they aix' not allowed* in the exercise of ordinai v fixHHioni of si)ee.cli. to 
discuss the matter with Xegro cliiUlren with a view to their e.xercis- 
inir a prefeixMu-e in favor of attending a scIkm)| thev have not for- 
merly attended. The school oflicial cannot win. In one breath he is told 
to act: in the next he is immobilized* 

riM^'^'J!?' '^^"^ ^^^^^^^ inconsistencies and impossibilities. 

This Court has drafted uniform deci-ces on prior occasions. TJicse 'are 



uow speedily ontniodcd, if not abandoniid. Judges^ like other humnn 
beings, do not always write in granite: tliey often find that they have 
only'marked in the sand. 

J^inco tlie HEW guidelines were not the subject of a lieariug in the 
Couits below 1 do not discuss them licre. In my view, they are not 
now befoi-c this Court. 

The foc^il point of the whole matter is the action of the en- bane 
opinion repudiating Briggs v. Ell iott and overniling our prior opinions 
which followed the same rationale, see Footnotes 1 and 2 for the cita- 
tions. 

It is my view that these prior crises were correctly decided. Other 
Circuit Courts in this Countiy appear to feel likewise. If the reasoning 
in these overruled cases is incorrect then we simply face the following : 

Tlie freedom of the Negro child to attend any public school without 
regard to his race or color, first secured in the Bromi cases, is ngjiiu 
lost to him after a short life of less than thirteen years. ll^e is left 
open to a future adjudication that although he docs not wish to at- 
tend School A and has in fact expressed a desire to go elsewhere this 
is of no impoilance. Because of. his race he can ho assigned to a par- 
ticular school to achieve a result satisfacton- to someone who prob- 
abl}* docs not even lire in the district but who wishes to make a racial 
point. Thus the child rcentei-s the same racial discrimination from 
which he escaped so short a time ago. lie remains bogged in race. 
Moreover, when Xegro children are to be selected by someone, we 
know not who, to comply with such a racial assignment, on what basis 
will the selection be macle? How will the wishes of sonic be respected 
and othei-s rejected, solely because they happen to be of the Negro 
race? We are not freeing these children of racial chains. We are com- 
pounding and pi-olouging the difficultA*. 

The true answer remains, give hini absolute freedom of choice and 
see to it that he gets that choice in absolute good faith. 

In conclusion, I wish to say that in my own case a burning desiit* 
to obtahi an education in the face of impossible circumstances is not 
a theoretical experience encountered only bv others. T did not have 
an oppoitunity to attend school until M'as ciglit years of age. The delay 
was quite unavoidable; there simply was no school to attend at that 
particular time. My mother taught me how to read and write, to add 
and subtract. My total sympathies are with the cause of education free- 
ly available to all. This, of coui-se, under the Constitution requires no 
special privileges for any group or segment of the population. I regret 
that where once the concern was for schools to attend we now have so 
much .strife about the details of utili5:ing those so readily available. 

^y]\^it I have said herein is with the gi-eatost deference iFor my Breth- 
ren who think otherwise. We must and shall continue to work together 
according to our individual judgments of the law. The en banc decision 
may portend more problems ahead than we have heretofore encoun- 
tered. 

I concur in the reversal of the Judgments, below, but in my views of 
the issues generally are as herein set forth. 
GoDBOij). Circuit Judge (dissenting) : 

I respectfully dissent. I wish not to deW appellate procedures if 
any of tlie i>aities desire to pursue them. Tliorefore, I am recoreling 
my diisent at this time and will file a dissenting opinion at a later date. 
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GouiibiJ), Circuit Judge (dissoiiting) : 

1 recognize and oppose the inequities of state-enforced and state- 
encoum^jd racial diseriniination m the ojienition of public schools. 
I resi)ect the energy, labor and intellect that jud*^ of this and other 
courts have given in tho past twelve yeai-?: toy d solution of such 
inecjuities. I «ndei*stnnd, and shtu-e, the desire to Aiuit a futum coni-S(» 
havnig fewer difficulties and fnistrations* Nevcrthele?«». although the 
deci-ees appealed fi'oni must be revei-sed, I dissent from the opinion 
and the deci-ee. 

Because this dissent is late-filed and numerous jK)ints have l>een 
discussed in the other dissenting opinions, I shall limit this opinion to 
only a few of the grounds on which the majority opinions* in my view, 
arc l)oth incorr(»ct constitutionally and inappropriate as ii matter of 
judicial administration. 

I 

In the critical area of stndent a.^signiuont the ma jority pro}H)Se an 
unconstitutional condition on tiie o})eration of a valid^ fivedoni of 
choice system, violative of equal protection" and of (hie process. This 
court, has deemed fi-eedom of choice^ an acceptable method for a 
school board to use in fulfilling its duties. Singleton II, 'Soo F.2d at 
871* HEW recognizes it as a |x?missible means of desegregation. 1966 
Re\ised Guidelines, Subpait B* 181.11 ; also Subpart B. A substantial 
part of the majoritj^ opinions and the attached decree ai-e directed at 
setting out requirements of a free choice plan that is truly free and 
unfettered. But the majorit}' supcrimi)0se upon free choice, even 
though in all respects fairly and \*alidly set up and administered, a 
condition subsequent that tlie statistical results of i-acial mixing ^ pi-o- 
dueed by the freely-made clioices must be acceptable under standards 
iniposed from outside those making the choice. They do this by estab- 
lisliing as a constitutional requisite that a free choice S3^stem mlist pro- 
duce a degi-ee of staudent.niciar mixing, not yet defined as to limits 
but nevertheless required. 

Tlie United States reads the language of the majority in this vital 
area as mere dictum. In brief on i-ehesiriiig the government says: "The 
appellees, in petitioning for rehearing. ii.ssorted that the decision of the 
panel held that the Constitution imposes an absolute duty to achieve 
a racial mixing of students so as to eliminate a dispropoitionate con- 
centi-ation of Negroes in ceitain schools within a system. Once this 
pi-oposition is asserted, tlie appellees have no difficulty in disparaging 
the opinion iis being inconsistent with prior holding of the Fifth 
Circuit. It is true that the panel indicated its concern tliat educational 
oppoitunities on an equal basis be furnished to all, and tlie opinion 
docs suggest in a footnote tliat elimination of the all-Negro school 
makes this objective easier to obtain. IJi/t the afi^ellecH mhrend the 
opinion vjhen they claim that this is the holding of the ConrtP T wish 
that I could read the majority as saying no moi-e than that disprojjor- 

> Throughout this opinion "frocdoni of choice'' and "freo choice" refer fo n nlnn validly 
«ct up. properly ndmlnistered, and with choices freely exercised without external pres- 
sures, so that tho plan itself (as opposed to the statistical results produced by exercised 
choices) is in all respects constitutionally acceptable. 

-The term *Tac!aI niixlnj:" is nsed with Intent that it bo neither laudatory nor denigrat- 
ing of the process and the individuals Involvetl, but as a simple descriptive phrase that 
avoids further confusing use of * 'integration" and *'descgregatlon," 
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tioinite nicinl concontnitioii of ^tmleiit^ is ovidoiitiary of whothor :i 
fivecloin of choice systiMu is'tnily free, or share with confideiire the 
view th:it. tlie teeth of the ori^jinal opinion aix» extracted by panigniph 
5 of the en banc oj^inion. 1 am not able to do so. If the hinirna*ro of 
ninudatoi y nuxinir is indeed a mere jiside we shall nil await with inter- 
est to seft whether the c(nirts are the prisoners of their own slo<rans and 
th(» dictnm of today is to be asserted as the law of toniorroAv. 

Tho niajoi ity deiine •'inte^ri^ation*' and ^'desegregation" as convei- 
sion of :ide jnic segregated dual school system to a unitarv, nonracial 
(nondiscriminatory) system— students, faculty, statF, facilities* pro- 
grams, and activities, this for the objective of oU'erinu: equal educa- 
tifHial oppoi^tunities for alL^ There are two strings to the bow of this 
definition. To convert a dual system into a unitary, non-iacial system 
the sliident body is one of the arms of the bystcm which must be con- 
verted. Second, tlie equal educational opi>oi-tnuity that must be offered 
is elsewhere in the opinion equated with a racially mixed education. 

The majority state firmly that the Jaw does not require racial 
balance, oi- a "maximum of racial mixing", nor that each and every 
child shall attend a. l acially -balanced school,* and that Guidelines are 
not be used to establish racial "quotas." Percentage figiues in the 
Guidelines may be rides of thumb as the majority sav. It may develoj) 
that neither the courts nor the Commicsioner of Education will sc»elc 
to achieve racial balance by tho Guidelines or otherwise. But all this 
is inelevant to the constitutional issue. Grasping the irrelevancy re- 
quiies undci'Standing that *'racial balance'' is a word of art leferi ing 
to a-ratio of Xogro and white students in approximately the same 
])roportions as Negro and white population of the conimunity or of 
the schools. It is proposed that governmental action must produce a 
degree of racial niixing less than "l acial balance" but, by someone's 
standaids, sufliciently mixed to produce *'cqual educational opportu- 
nity." oven though free choices by students and their parents ha\'e 
nroduced a conti'ary or lesser result."' Despite disclaimei-s of specific 
figures and of racial balance, power to i-equire mixing is reserv(»d 
within a range, a hazy lange to bo sure but nevertheless existent.*^ If 
the Conimissioner and the courts constitutionally have no power to 
re(|iiire racial mixing superimposed on a valid free choice system, 
constitutionality is not conferred by the premise that they will not 



^Kootnote 5 of majority opinion .'J72 R2il nt'fUr^-S47. 
* For example : 

".Vs tho Constitution diotntcs. t!ie proof of tlio pmhlln^ is In tlio ontinjr: tlio proof of 

sriiool }MiMr*r< t'oniplianoo with constitntional stnnanr<l< is tlio roMilt — tho porfornUMiiM*. 
'Ilns tlio operation of tlio nromisotl plan notnally oliminatod sojiropitod and token- 
dososrofratod .<ohools and .lohiovod snh^^tantial Into;;ration?'* r;72 F.2d at Sn4. 

"If soliool oHiHals in any district Mionid find that tholr dKtrlot ^jttill lias sojrrogatod 
fai'Mltlos ;uid scliools or only tokon intot'ratlon, thoir affirmntivo dnt.r to tako eorreotiro 
action reqniro*; tlioni to try nn aUernntlro to a freedom of choice plan, such as a «oo- 
praplilc attendance plan, n combination of the two. the Princeton plan, or some other 
ncooptahic siil)<?tlfnto. perhnpa aided hy an o<hicatlona! park. Froo<loni of choice \< not n 
key that opens all doors to cqnal edncational opportunities." F.2d at 80n-S96. 

Kn I5ane Opinion: "In fnlfiUinjr thiK (nfflrmative) duty it Is not enoiijih for school 
ftiithoritios to olToi' Xogro children the opimrtnnity to nttenil formerly all-white schools. 
•I ho necessity of overcoming Hio offoota of tho dual school system in tills circuit reqniros 
integration of facnltles, facilities and activities, as well as students.'* .ISO P.2d at 380. 

Other hingiinge is somewhnt less niandntory in terms, as statements that mixing of 
students is a high priority gonl and that disproportionate concentrations-^ of Negroe«< 
cannot ho ignored. But when the opinion Is oarefMlly read rncial mixing' is not set out 
as a dciirablo objective but as a constitntlonallv required result. 

Perhaps tho range is "stibstantlnl integration" as used hy the Civil nights Com- 
mission. Soe n. ri of majority opinion. 372 F.*2d at 840-847. 
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employ the power to the extent of "racial balance-' but arc free to roam 
at will m requiring mixing to a lesser extents 

.Tlie theory that under a free choice plan statistical imbalance alone 
rises to constitutional dimensions was discardedby the Eighth Circuit 
m Clark v. Board of Education of Little Rock, 369 F. 2d 061, 666 (8th 
Ur., 1966). » See also Deal v. Gincuinati. Board of Education, 369 P. 
2d 55, 62 (6th Cir. 1966): 

«mhe mere fact of imbalance alone is not a deprivation of 
equality in the absence of discrimiuatiou. 

* * * * * * ^ 

"[B]are statistical imbalance alone is not forbidden, 

* * . * 4e ^ ^ ^ 

"Appellants' right to relief depends on a showing of more than 
mere statistical imbalance in the Cincinnati schools," 
That school desegregation cases are class actions does not add any 
validity to the idea of a required mixing result,» It may be that "[Tlhe 
right of the individual pfaintifs must yield to the right of Negroes 
as a class," But the majority do not stop there, Tliey create the rule 
that the freely-exercised choice of all individual members of the class 

^significant testimony from HEW officials was given In Alabama NAACP State Con. 

Pn^i^LS^ ^J®5*^t^T&* States or AmericaT Lurleen Burns^ W^ 

Governor, and John W. Gardner, as Secretary of Health, Education and wSfare of S 

NS*of57S*NM£,?r«°^?h"n^^ Unlt^ States ^1^™ of Education, cise 
269 P, &?p.^6f three-judge-court on May 3, 1967 (Middle District of Alalima). 

nlfl'^i^ inwn^*^^' i^!;^"^^^^^ considers U unlikely that a fairly operated free choice 

V??i ni nf tL*ioSflPr^fw^ I" numbers that U deems sufficient. But that under 

^v>?Af f in« ^^^^^'^^t Indicator of whether the plan Is working Is the 

mi! 1 °i t^nsfers from segregated schools. That a low rate of. or Inck of/ transfers 
may lead to an administrative examination of operation of the K which might result 

ncceptabl?. determine the conditions under which a free choice plan Is not 

nri^HnujiH ^JlJ^^i^^^f^^^^J' ^ ^P^^^^ «>'8teni employed a free choice plan, 

fer t? rwhlti^^hnn?;^,^ 'I^^^' and no Neg?i chose t?an". 

« .!! u *i J^hpol and no white student chose transfer to a Negro school there would 
bo a "technical violation*' of the 19G6 Guidelines and the svstem retraVdw^^ 

(Whether this Is likely to occur Is not &e qi?stlon We aw conce?ned wl h 
the scopeof power, not the withholding of exercise of It.) «re concernea who 

eHf„H5«I!fi?. ^^^^S^?"*^, " positive duty to initiate a plan of desegregation, the con- 
Mslt ve^ntL?/t 0?^^^^ ^^.r"*' upon favorable statistics ndlcaUng 

positne integration of the races. The Constitution prohibits segregation of the races 
the operation of a school system with dual attendance 7ones based iinon r^^^^ 
ment of students on the basis of racrto particularscho^l^ 

l"««?/*5f«*^*" aM unhindered choice of schools, which Is honor^l hy the s^^^^^^^ 

^5°°°' ^ ^^^^ state Is segregating the races, operating a school wl^th 

?^m«''"w^*^fl"r^f considering race In tfie assignment of st^^^^^^ TiIVh 

rooms We find no unlawful discrlmlnat on n the giving of students a free ohnirV^ of 
S^li?f5^^f^^^.^^«*^"l i? subject to constitutional objections simply becaus? larSe seg- 
ments of Whites and Negroes choose to continue attending thX fSlw schools It 1« tru^ 
that statistics on actual Integration may tend to prove that an otherwise cons^ 
system Is not belne consUtutlonally operated. However, these statistics oprtn^^^^^^^^^^ 
conclusively prove the unconstltutlonalfty of the sysS lbe^^^^^^^^ statistics certalnl> do not 

, • • • • • 

Constitution does not require a school system to force a mlzlne nf thp 
rrMen?e'Sf''«t?f«Hjf rn'^i ?n??n"^^ predetermined mathematical formula, There^Veffhe W^^^^ 
Cm plSn un\*XM^^^^^^^ integration does not render an 'otherwise 

•I do not comment In detail on the maiorlty's proposition that cases havlnir to v^-ith 
irhi^l'fi%?/ enforcement of rights and the exhaustion of administrative re^^^^^ ire now 
vlonslv 'p2nt?^il,f"f.'^*iS"''^V^ ^^§8? to cons Itutlonil eSmi?ment8 p?e, 

ri«"«^^i^?"^*V®"" valuetl rights of Indlvldua s. Instead I deal nrlmnrllv with 

fJSij^1?*V°"."lJ^H^^"0" ?^ whether the alleged class right can override or 8\^7i low 
n JJSJh ^^ equal protection. "It Is the Individual who Is ent^^^^^ 
ftSd 169 (1M4K ^ '^"^'^ Atchison, etc., 235 U.S. 151. 161, sV, 1 Ct%0, 7i?"^^^^ 

„«k1'^^^#^®'*^ defined as all Negroes In a school district attending an Inherently unemial 

^trma'ndaCl'^VJ^^^^ 'M^' " raclSllySd'^^^^^^^^ 

r? II 'P^T^fO'^* mixing If not otherwise atta ned. It s not clear whv the class Ktons 

iL^f^nf^'^* ^Stopping at the district line Is a conven ent device for a^ 

s^ltutlonaT^Stmeif^^^^ *"«J«^«nt to the quSn^m orJin" 
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must yield to the "right" of the class if exercise of choice has not pro- 
duced a result agreeable to the standard of a supervising authority 
(judicial or administrative). But ''[tjhere is nothing in the Constitu- 



tion which prevents his [everyone's 



voluntary association with others 



of his race or which would strike down any state law which permits 
such association. The present suggestion that a Negro's right to be 
free from discrimination requires that the state deprive him of his 
volition is incongruous." Bradley v. School Board of City of Kicli- 
mond, 345 F. 2d 310, 316 (4th Cir., 1965). See also, Olson v. Board 
of Education, 250 F. Supp. 1000, J006 (E.D.N.Y.), appeal dismissed 
as moot, 367 F. 2d 565 (2d Cir., 1966) : '^[N]of did it IBroivn'] decide 
that there must be coerced integration of the races in order to accom- 
plish educational equality for this also would require an appraisal of 
the effect upon the hearts and minds of those who were so coerced," 

It is asserted that freedom of choice is a privilege or means not itself 
reaching constitutional dimensions, as though this is an answer to 
whether once conferred the exercise of it may be aside. The concern 
IS not merely whether individual privilege must give way to an over- 
riding constitutional right, but whether individual privilege conferi^ed 
upon the beneficiaries of the right as an acceptable means of meeting 
the constitutional requirement, and validity exercised, must give way. 
Exercised free choice is a benefit, and student and parents may not 
be deprived of that benefit on racial grounds. 

Once exercised the choice is one of associates. Tlie constitutional 
depths of freedom to select associates arc not yet fully explored." "No 
one can doubt that freedom of association, as a basic mechanism of 
the democratic process, must receive constitutional protection, and that 
limitations on such a fundamental freedom must be brought within the 
scope of constitutional safeguards." Emerson, Freedom of Association 
and Ei-eedom of Expression, 74 Yale L.J. 1 (1964) . Professor Emerson 
points out that associational rights are not derived solely from the 
fii^t amendment but are implied in the whole constitutional frame- 
work for the protection of individual liberty in a free society. The 
right of freedom of association most frequently comes up in the con- 
text of the power of government to i-egulate the affairs of a group or 
association, NAACP v. State of Alabama ex rel. Patterson, 357 IT.S 
449, 78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958), but arises also in other 
contexts, including the area where the associational rights are not 
organizational but personal in nature. It is this context which Pro- 
fessor Wechsler believed was the primary, but overlooked, issue in the 
early school segregation cases. And Professor Emerson notes, «[I]n 
this situatioiwn official proscription of personal association— the 
right to associate in its literal meaning comes nearest to being an abso- 
lute right untouchable by government power." 

inf^SS^/li ^5 Hnrv.L.Rev. 34: /'(Df the freetlom of association Is denied by secreffntlon 

association upon those for whom It is unplensant or reSn^^ 
this not the heart of the Issue Involved, a conmct in human clVlmK y h^^^^^ 
;l°."?«L.f ti ^>y^" ^ situation where the state must practlcX cl ?^^^^ 

individuals who wish It or Imposing it on those who would SVoW 
uie^cVKr^rcli^lo"^ Constl?utl?n'?lera"nl"{h^i1 
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The collision is head-on between individual freedom and pater- 
nalistic authoritarianism. No more invidious discrimination, or ini- 
pro{)er government objective, can be imagined than national power 
setting aside the valid exercise of choice by membci'S of a class in t.He 
name of the constitutional objective for which the choice was granted 
to the class in the first place. 

The cut horizontally and vertically into American life of what the 
majority postulate is breathtaking. There ai-e many means by which 
the Negro is moving out of established pattenis of segregation and 
entering the full current of American life. To meet the constitutional 
objective of juries not racially discriminatorj* acceptable machinery 
must be established to place on the jury rolls Negroes qualified for jury 
service. Brooks v. Beto, 366 F.2d 1 (.5th Cir., 1966). In the name of 
the standard are Negroes (and whites too) constitutionally forbidden 
to exercise excuses or avail themselves of other means valid and ac- 
ceptable to them of avoiding actual service? "* Whether Negroes are 
entitled to move, and wish to move, from the back of the. bus is one 
thing; whether the power of the state is to be employed to require 
them to move is another. We need not speculate on the mathematical 
probabilities of what the exercise of choices may produce in any of 
these ,ai;eas of life (though there is implicit in the majority position 
the feeling that under a valid free choice svstem not enough negroes 
will make the choice to produce the defined goal of equal educational 
opportunity.) The constitutional problem is not founded in proba- 
bility but power and duty of governmental authority to.act regardless 
of probability." 

II 

Expressions by this court of the validity and constitutionality of 
the 1966 Guidelines were wholly inappropriate. Because of the context 
and manner of that action no one can say with assumnce or exactness 
what has been decided, what is open, and what is subject to re- 
examination. 

Each of the seven cases before us was pending on the docket of this 
Couit before the 19C6 Guidelines were promulgated. These Guidelines 
were not involved in any manner in the cases when litigated in the 
district courts, and the parties had no opportunity to rai&e by normal 
judicial procedures and methods questions of their constitutionality 
and their consistency with the 1964 Act, to dmw the issues and develop 
evidence thereon. 

The Guidelines wei-e brought into these cases for a limited purpose. 
The Court asked counsel to comment by supplemental briefs on the 



Ju&eU^o I'cnft/ny?^'^^" (lefendnnt. by like exercise, removes N'egro' Jurors is hiH ncti'on 
" Nor would the basic constltutionnl defect be remedied by nn approach alone the fol- 
L«Y ?ftoVJ£i'itJ^"L^**°*^®.*»? exercised annualiy. and if required standards of mixing are 
not attained in one year the free choice i)lan Useif niljrht be declarwl unaccentablo for the 
next year. To deprive of free choice because, on the basis of prior choices. It is feared 
hat a required level pf rixlni: will not be attained in the next y^Arls no iesS invidioSs 
thiin retrospectively vitatiiip exercise of choice that did not produce the d^n»anded ratio. 

i^et It be emi)haslzed tliat here, as elsewhere, the words '^ratio** and '•required mclal 
mixture- and words of like Import do not necessarily represent a fiirure exact in a 
mathematical sense, but the ranffe-whatever it may bt-lm than the^racial baianc^^^ 
?^ J?n. HEW say they will not attempt to reach but insufficient to qualify 

?L l*?nJi opnortiinlty *• It requires no special Rift of prophecy to forest hat 

the range will center on the suggested percentages of the Guidelines. 
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extent to which it is i>ennissible and desirable for the courts to give 
Weight to guidelines, and if i)ennissible and desirable to suguest mciins 
to make them judicially effective (Opinion, Footnote 13). From tins 
proi)cr inquiry for conunent of counsel on nmttei-s of judicial i)o\ver 
and policy the majority have vaulted to premature pronouncements 
of compliance with statutory policy and to unprecedented and almost 
offhand statements on coun)iex constitutional questions of vital signi- 
ficance to millions of our citizens. 

It is a noa sequitur that a court is enipowered to act on a constitu- 
tional question not before it for decision on the ground it feels it should 
for no court would ever do without such feeling. The doctrine of con- 
stitutional re^iraint is not to xx^train courts that do not want to act 
but those that do and to protect them from the very forces and circum- 
stances that en^nder a sense of urgency, create a compulsion to act 
and serve to nitionalize action after the event. 
For reasons whose soundness is beyond arguuient the doctrhie of 

be 
us 

. . ^ - . . J the 

mischief which has followed occasional departures tvom the princi- 
ples which we profess." United States v. Rumely, 345 U.S. 41, 48, 73 
S.Ct. 543, 547, 97 L.Ed. 770, 77&-777 (1953).'^ This circuit consistcnt- 

"ple. See e.g., Gibbs v* Black- 
Connor V. Aew York Times 





The Court succumbed to the temptation to reach all issues within its 
sight and thereby present a total package-— complete, neat and with all 
corners square. Already it was well-established that the Guidelines 
are of great weight and are minimum standards. If they were to be 
made judicial standards in a more formal sense they could Jiavc become 
so subject to a detemination of their constitutionality and statutory 
authorization at a proper time and under appropriate jiuUcial proce- 
dures.'* The inillions affected by them are entitled to no less, nor are 
the public officials who must administer them, the school officials who 
must seek to implement them^ the citizens who arc assisted by them, 
and the courts who are to give weight to them. 

The position of the United States itself exemplified that validity 
and constitutionality of tlie Guidelines wei-e never in issue. At p. 56 
of its brief for the en banc I'ehearing the United States said : 

"The appellees' briefs argue at considerable length that the 
Guidelines violate the Civil lii^hts Act of 19G4. The Aorth Cam- 
lina Board of Education, as amwus curiae^ i*equests that the Court 

«"[0jDly an adjudication on the merits can provide the concrete factual settlnir that 
sharpens the dellberaUre Process esneclally demanded for constitutional decision/* United 
States V. Internntlonnl Union United Auto. etc.. Workeri*. :in2 U.S. .W. .'iOl. 77 S,Ct. nao. 
54l«l L.Ed. 2d S63 (1057). 

•'We have consistently refrained from passing on the constltutlonnUty of a Rtatuto 
until A case Involving It has reached a stage where the decision of a precise constitutional 
Issue Is a necessity. • • ♦ Many Questions of a statute's constitutionality as appUed 
can best await the refinement of the Issue by pleading, cont ruction of the challenged statute 
and pleading, and. sometimes, proof." United States v. PetrlUo, 332 U.S. 1 n and 6, 
67 S.Ct. 1B38, 1541, 91 L.Ed 1877 (1947). , w uuu u, 

"There Is no way for a court to properly decide as an abstraction whether the Oulde- 
lln^ are such rules, regulations or orders as do not become effective until approved by the 
President (as required by S 602» Title VI, Ovll Rights Act of 1964, 42 U.8.C.A. { 2000d-l). 
There must be a hearing at which there Is evidence on the scope of their appHcaMon. 
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not consider tlic question of tlic * validity' of the Guidelines, urg- 
ing tliat that question is not here in issue. We agi*ee that issue 
is not technically before the Couil, But the question of wliethcr 
the Guidelines ai-c an appmpriate guide for effective relief in a 
Fourteenth Amendment case is Ix^forc tlie Court. We ImjUcvc tliat 
they are, and tliat the Guidelines conform to Fouiteentli Amend- 
ment staiuhuds/' 

It is esi)ceially unfortunate that the en banc court should have 
discusseii validity mid constitutionality at a time when there was 
jHsnding iKjforo a three-judge court in the United States District Court 
for the Mi(hlle District of Alalmma, Alabama XAACP State Con- 
feixsncc of Hranches, et ah, and United States of America v. Lurleen 
Hurns Wallace as Governor, ct al* and John W, Gardner, as Secixitnry 
of Health, Education and Welfare of the United States, and Harold 
Howe ir. as United States Commissioner of Education, 205^ F,Supp. 
•540 (>r.D, AliK, 10C7), which had been tried, briefed, argued and was 
under submission awaiting decision. 

In that case the constitutionality of the 1900 Guidelines had l)een 
jtquarely raised, a record develoi)ed,'* and the application, effect, op- 
cnition and validity of the 19G6 Guidelines litigated at length, includ- 
ing tlie difficult question of pi'csidential apin-oval. The United States 
had waived sovei*eign immunity to the extent of consenting that Sec- 
ivtary of Health, Education and Welfare Gardner and Conmiissioner 
Howe Ih> made parties defendant for the purpose of litigating the.se 
im])ortant questions. Secretary Gardner and Conmiissioner Howe ap- 
peared and admitted Juri.sdictmn. 

The mischief of faihirc to e.Kcixrisc i*equisite judicial restraint was 
exeinplified when 'i-t.'iT-N was decided on May 3, 1967, for that court 
considered constitutionality miu validity to be already decided by tliis 
Coui*t« and a decision lmm\ on appropriate pleadings, proof and con- 
sideration was foixxclosed.**^ 



and validity were substantively erroneous. But that is immaterial to 
the matter of how vital questions are properly considered and 
detenuined. 



>>Tbe imrtl^K eaUoil 10 wltnesscR. Hubmlhod 40 deposltlonK and fil«d approximately 800 
paRiM of brlefK. A KUbstnntlal part of all this related to constltutlonnlfty of the Guide* 
ilhes HUd whether they conformed to the Intent of the 10C4 Act. 

"**After extensive brleflnj: and full arisument. the Court of Am»ealR for the Fifth 
Circuit In United Stateit v. Jefferson County Itoard of Educatioti. 372 F.2d 836. decided 
December 29, 1006. rehear ini; decided en banc March 20. 10r^7. :i80 F.2d has held 
that the 12)00 IIKW Ouildelinei< are * within the Heope of the conrrenKionnl atnl executive 
poUeieii emhodied la the Civil RIebts Act of 1004/ (372 R2d p. Sn7). Again the Court 
Miid : ** * * i^e hold that HKW^k standards are Kubstanthtlly the imme as this Court'A 
standards. They are required by the Constitution and. as we construe them, are within 
the sco|)e of the Civil lUffbts Act of 1004/ (i>. 84S.) Ou en tmne rehearing, the Court 
reiterated: *These Guidelines and our decree are within the decisions of this Court, com* 
ply with the letter and spirit of the Civil Richts Act of 1004. and meet the requirements 
of the United States Constitution/ (P. ,380 of 3^0 F.2d.) 

"These holdings were wade deliberately and advisedly In the face of contentious that 
tbe validity of the 1000 Guidelines was not In Issue. Toe Court ruled otherwise, holding 
that the courts should rely heavily upon the Guidelines mid should model their standards 
after thost* promulgated by tbe executive <372 F.2d p. 852). and that *these Guidelines 
estatdisb tninlnium standards clearly applicable to disestablishing sta te*sa nctione<l segre- 
gtitlon; ((.pinion on en bane rehearing p. ,380 of ,380 F.2d.)" Alabama NAACP State ot 
Confert'uee of Branches, et al.. V. Wallace. 200 F.Supp. 840. 350 (M.D.Ala., 1007). 



In 




tlie 



hy tliis Conit on botli constitutionality 



130 



SUPBEME COUBT OF THE UNITED STATES 

No. 695.— October Term, 1967. 



Charles C. Green et al. 

V. 

County School Board of 
New Kent County, 
Virginia, et al. 



On Writ of Certiorari to the 
United States Court of Ap- 
peals for the Fourth Grcuit. 



[May 1968.] 

Mr. JumcB Brbkkak delivered the opinion of the 
Court. 

The question for decision is whether, under all the cir- 
cumstances here, respondent School Board's adoption of 
a "freedom-of-choice" plan which allow a pupil to choose 
his own public school constitutes adequate compliance 
with the Board's responsibility "to achieve a system of 
determining admission to the public schools on a non- 
racial basis . . . Broum v. Board of Education, 349 
U. S. 294, 300-301 (Brown 11). 

Petitioners brought this action in March 1965 seeking 
injunctive relief against respondent's continued main- 
tenance of an alleged racially segregated school system. 
New Kent County is a rural county in Eastern Virginia. 
About one-half of its population of some 4,500 are 
Negroes. There is no residential segregation in the 
county; persons of both races reside throughout. The 
school system has only two schools, the New Kent school 
on the east side of the county and the George W. Watkuis 
school on the west side. In a memorandum filed May 17, 
1966, the District Court found that the "school system 
serves approximately 1,300 pupils, of which 740 are Negro 
and 550 are white. The School Board operates one white 
combined elementary and high school [New Kent], and 
one Negro combined elementary and high school [George 
W. Watkins], There are no attendance zones. Each 
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school serves the entire county/' The record indicates 
that 21 school buses— 11 serving the Watkins sdiool and 
10 serving the New Kent school— travel overlapping 
routes throughout the county to transport pupils to and 
from the two schools* 

The segregated system was initially established and 
maintained under Uie compulsion of Virginia constitu** 
tional and statutory provisions mandating racial segre- 
gation in public education, Va* Const., Art. IX, S 1^ 
(1902) ; Va. Code § 22-221 (1950). These provisions were 
held to violate Federal Constitution in Davi$ v. 
County Schcol Board of Prince Edward County^ decided 
with Brown v. Board of Education, 347 U. S. 483, 487 
(Broum I). The respondent School Board continued 
Uie segregated operation of the system after the Brown 
decisions, presumably on the authority of several statutes 
enacted by Virginia in resistance to those decisions* 
Some of these statutes were held to be unconstitutional 
on their face or as applied.^ One statute, the Pupil Place- 
ment Act, Va. Code 522-232.1 et seq. (1964), not re- 
pealed until 1966, divested local boards of authority to 
assign childr^ to particular schools and placed that 
authority in a State Pupil Placement Board. Under that 
Act children were each year automatically reassigned to 
the school previously attended unless upon their applica* 
tion the State Board assigned them to another (chool; 
students seeking enrollment for the first time were also 
as^gned at the discretion of the State Board* To Sep- 
tember 1964, no Negro pupil had applied for admission 



^ B. g., Griffin v. County School Board of Prince Bdward County, 
377 U* S. 218; Green v. School Board of City of Roanoke, 904 F* 2d 
lis (C. A. 4th Cir* 1962) ; Adkim v« School Board of City of Neuh 
port Nexoi, 148 F. Supp. 430 (D. C. E. D. Vs.), sTd, 246 R 2d 325 
(C. A. 4th Cir. 1957); Jamee v* Almot\d, 170 F. Supp. 331 (D* C. 
E. D. Vs. 1959); Homion v. Day, 200 Va. 439, 106 S. E. 2d 636 
(1959)* 
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to the New Kent school under this statute and no white 
pupil had applied for admission to the Watkins school. 

The School Board initially sought dismissal of this 
suit on the ground that petitioners had failed to apply 
to the State Board for assignment to New Kent school 
However on August 2, 1965, five months after the suit 
was brought, respondent School Board, in order to remain 
eligible for federal financial aid, adopted a "freedom-of- 
choice" plan for desegregating the schools .» Under that 
plan, each pupil may annually choose between the Ni2w 
Kent and Watkins schools and, except for the first and 
eighth grades, pupils not making a choice are assigned 
to the school previously attended; firet and eighth grade 

• Ckmgress, concerned with the Uck of progress in school deseg re- 
|»t|0D, included provisions in the Civil Rights Act of 1964 to deal 
wjth the problem through various agencies of the Federal Govern- 
ment. 42 U. S. C. §§ 3000c et seq., 2000d et wq., 2000h-2. In 
TiUe VI Congress declared that 

"No person in the United States shall, on the ground of race 
color, or national origin, be excluded from participation in, be denied 
the benefits of, or be subjected to discrimination under any program 
or activity receiving Federal financial assistance." 42 U. S. C. 
§2000d. 

The Department of Health, Education, and Welfare issued regula- 
twns covering racial discrimination in federally aided school systems, 
as directed by 42 U. S. C. §2000d-l, and in a sUtcment of policies 
or guidelmes," the Department's Office of Education established 
standards accordmg to which school systems in the process of deseg- 
regation can remain qualified for federal funds. 45 CFR 88801- 
80.13, 181.1-181.76 (1967). "FreedomK)fH!hoice" pUns are among 
those considered accepUble, so long as in operation such a plan proves 
effective. 45 CFR § 181.54. The regulations provide that a school 
V«tm subject to a final order of a court of the United States for 
the desegregation of such school . . . system" with which the system 
agrees to comply is deemed to be in compliance with the statute 
and regulations. 45 CFR §80.4 (c). See also 45 CFR §1816 
See generaUy Dunn, TiUe VI, ihe Guidelines and School Desegrega^ 

Sf/?JJf ^ *2 (1967); Note, 55 Geo. I J. 

325 (1966) ; Comment, 77 Yak L. J. 321 (1967) 



-ERIC. 
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pupils must affirmatively choose a ?chooL After the plan 
was filed the District Court deniea petitioner's prayer 
for an injunction and granted respondent leave to submit 
an amendment to the plan with respect to employment 
and assignment of teachers and staff on a racially nondis- 
criminatory basis. The amendment was duly filed and 
on June 28, 1966, the District Cburt approved the "free- 
dom-of-choice" plan as so amended. The Court of Ap- 
peals for the Fourth Circuit, en banc, 382 F. 2d 326, 338,^ 
affirmed the District Court's approval of the "freedom-of- 
choice" provisions of the plan but remanded the case to 
the District Court for entry of an order regarding faculty 
"which is much more specific and more comprehensive" 
and which would incorporate in addition to a "minimal, 
objective time table" some of the faculty provisions of the 
decree entered by the Court of Appeals for the Fifth Cir- 
cuit in United States v. Jefferson County Board of Educa- 
tion, 372 F. 2d 836, aff'd en banc, 380 R 2d 385 (1967), 
Judges Sobeloff and Winters concurred with the remand 
on the teacher issue but otherwise disagreed, exjM^ing 
the view "that the District Court should be directed . . • 
also to set up procedures for periodically evaluating the 
effectiveness of the [Board's] 'freedom of choice' [plan] 
in the elimination of other features of a segregated school 
system." 382 F. 2d, at 330. We granted certiorari, 
389 U. S. 1003. 

' The pattern of separate "white" and "Negro" schools 
in the New Kent County school system established und«r 
compulsion of state laws is precisely the pattern of segre- 
gation to which Brown I and Brown 11 were particularly 
addressed, and which Brown I declared unconstitution- 
ally denied Negro school children equal protection of the 

' This case was decided per curiam on the basis of the opinion in 
Boxonum v. County School Board of Charles City County^ 382 F. 
2d 326, decided the same day. Certiorari has not been sought for 
the Bovman case itself. 
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lawSw Racial idcMitification of the ^tern's schools was 
complete, extending not just to the composition of stu- 
dent bodies at the twa schools but to every facet of school 
operations — faculty, staff, transportation, extracurricular 
activities and facilities. In short, the State, acting 
throu^ the local school board and school officials, orga* 
nized and operated a dual ^tem, part ^Vhite" and part 
**Negro." 

It was such dual systems that 14 years ago Brown I 
held unconstitutional and a year later Brown II Held 
must be abolished; school boards operating such school 
systems were required by Brown II "to effectuate a 
transition to a racially nondiscriminatory school system." 
349. U. S., at 301. It is of course true that for the time 
immediately after Brown II the concern was with making 
an initial break in a long-established pattern of excluding 
Negro children from schools attended by white children. 
The principal focus was on obtaining for those Negro 
children courageous enough to break with tradition a 
place in the "white" schools. See, e. g.. Cooper v. Aaron, 
358 U. S. 1. Under Brown II that immediate goal was 
only the first step, however* The transition to a unitary, 
nonracial system of public education was and is the 
ultimate end to be brought about; it was because of the 
"complexities arising from the transition to a ^tem of 
public education freed of racial discrimination" that we 
provided for "all deliberate speed" in the implementation 
of the principles of Brown I. 349 U. S., at 299-301. 
Thus we recognized the task would necessarily involve 
solution of "varied local school problems." Id., at 299. 
In referring to the "personal interest of the plaintiffs in 
admission to public schools as soon as practicable on a 
nondiscriminatory basis," we also noted that "[t]o effec- 
tuate this interest may call for elhnination of a variety 

of obstacles in making the transition " Id., at 300. 

Yet we emphasized that the constitutional rights of 
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Negro children required school officials to bear the burden 
of establishing that additional time to carry out the 
ruling in an effective manner "is necessary in the public 
interest and is consistent with good faith compliance at 
the earliest practicable date." Ibid. We charged the 
district courts in their review of particular situations to 

"consider problems related to administration, arising 
from the physical condition of the school plant, the 
school transportation qrstem, personnel, revision of 
school districts and attendance areas into compact 
units to achieve a system of determining admission 
to the public schools on a nonracial basis, and revi- 
^on of local laws and regulations which may be 
necessary in solving the foregoing problems. They 
will also consider the adequacy of any plans the 
defendants may propose to meet these problems and 
to effectuate a transition to a racially nondiscrim- 
inatory school ^stem." Id., at 300-301. 

It is against this background that 13 years after 
Brown II commanded the abolition of dual systems we 
must measure the effectiveness of respondent School 
Board's "freedom-of-choice" plan to achieve that end. 
The School Board contends that it has fully discharged 
its obligation by adopting a plan by which eVery student, 
r^ardless of race, may "freely" choose the school he will 
attend. The Board attempts to cast the issue in its 
broadest form by arguing that its "freedom-of-choice" 
plan may be faulted only by reading the Fourteenth 
Amendment as universally requiring "compulsory inte- 
gration," a reading it insists the wording of the Amend- 
ment will not support. But that argument ignores the 
thrust of Brown II. In the li^t of the command of 
that case, what is involved here is the question whether 
the Board has achieved the "rnoially nondiscriminatory 
school system" Brown II held nr.ust be effectuated in order 
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to remedy the established unconstitutional deficiencies of 
its segregated system. In the context of the state- 
imposed segregated pattern of long standing, the fact 
that in 1965 the Board opened the doors of the former 
"white** school to Negro children and of the "Negro" 
school to white children merely begins, not ends, our 
inquiry whether the Board has taken steps adequate to 
abolish its dual, segregated system. Brown II was a 
call for the dismantling of well-entrenched dual systems 
tempered by an awareness that complex and multifaceted 
problems would arise which would require time and flex- 
ibility for a successful resolution. School boards such as 
the respondent then operating state-compelled dual sjrs- 
tems were nevertheless clearly charged with the affirma- 
tive duty to take whatever steps might be necessary to 
convert to a unitary sjrstem in which racial discrimina- 
tion would be eliminated root and branch. See Cooper 
V, Aaron, supra, at 7; Bradley v. School Board, 382 U. S, 
103; cf, Watson v. City of Memphis, 373 U, S, 523, The 
constitutional rights of Negro school children articulated 
in Brown I permit no less than this; and it was to this 
end that Brown II commanded school boards to bend 
their efforts,^ 

In determining whether respondent School Board met 
that command by adopting its "freedom-of-choice" plan, 
it is relevant that this first step did not come until some 
11 years after Brown I was decided and 10 years after 
Brown II directed the making of a "prompt and reason- 

* "We bear in mind that the court has not merely the power but 
the. duty to render a decree which will so far as possible eHminate 
the discriminatory effects of the past as well as bar like discrimina- 
tions in the future/* Louisiana v. United States, 380 U. S. 145, 
154. Compare the remcviif;s discussed in, e. g., NLRB v. Newport 
News Shipbuilding & Dry Dock Co., 308 U. S. 241; United States v. 
Crescent Ameusement Co,, 323 U. S. 173; United States v. Standard 
Oil Co., 221 U. S. 1. See also Griffin v. County School Board, 377 
U. S. 218, 232-234, 
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able start." This deliberate perpetuation of the uncon- 
stitutional dual system can only have compounded 
the harm of such a system. Such delays are no longer 
tolerable, for "the governing constitutional principles no 
longer bear the imprint of newly enunciated doctrine." 
Watson V. City of Memphis, supra, at 529; see Bradley v. 
School Board, supra; Rogers v. Paul, 382 U. S. 198. 
Moreover, a plan that at this late date fails to provide 
meaningful assurance of prompt and effective disestab- 
lishment of a dual system is also intolerable. "The time 
for mere 'deliberate speed' has run out," Griffin v. County 
School Board, 377 U. S. 218, 234; "the context in which 
we must interpret and apply this language [of Brown 11] 
to plans for desegregation has been significantly altered." 
Goss V. Board of Education, 373 U. S. 683, 689. See 
Calhoun v.. Latimer, 377 U. S. 263. The burden on a 
school board today is to come forward with a plan that 
promises realistically to work, and promises realistically 
to work now. 

The obligation of the district courts, as it always has 
been, is to assess the effectiveness of a proposed plan in 
achieving desegregation. There is no universal answer 
to complex problems of desegregation ; there is obviously 
no one plan that will do the job in every case. The 
matter must be assessed in light of the circumstances 
present and the options available in each instance. It 
is incumbent upon the school board to establish that its 
proposed plan promises meaningful and immediate 
progress toward disestablishing state-imposed segregation. 
It is incumbent upon the district court to weigh that 
claim in light of the facts at hand and in light of any 
alternatives which may be shown as feasible and more 
promising in their effectiveness. Where the court finds 
the board to be acting in good faith and the proposed 
plan to have real prospects for dismantling the state- 
imposed dual system "at the earliest practicable date," 
then the plan may be said to provide effective relief. Of 
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course, where other, more promising courses of action are 
open to the board, that may indicate a lack of good faith ; 
and at the least it places a heavy burden upon the board 
to explain its preference for an apparently less effective 
method. Moreover, whatever plan is adopted will re- 
quire evaluation in practice, and the court should retain 
jurisdiction until it is clear that state-imposed segregation 
has been completely removed. See No. 805, Raney v. 
Board of Education, post, at p. 5. 

We do not hold that "freedom of choice" can have no 
place in such a plan. We do not hold that a "freedom- 
of-choice" plan might of itself be unconstitutional, al- 
though that argument has been urged upon us. Rather, 
all we decide today is that in desegregating a dual system 
a plan utilizing "freedom of choice'* is not an end in itself. 
As Judge Sobeloff has put it, 

" 'Freedom of choice' is not a sacred talisman ; 
it is only a means to a constitutionally required 
end — the abolition of the sjrstem of segregation and 
its effects. If the means prove effective, it is ac- 
ceptable, but if it fails to undo sf rregation, other 
means must be used to achieve this end. The school 
officials have the continuing duty to take whatever 
action may be necessary to create a 'unitary, non- 
racial system.' " Bowman v. County School Board, 
382 F. 2d 326, 333 (C. A. 4th Cir. 1967) (concurring 
opinion). Accord, Kemp v. Beasley, 389 F. 2d 178 
(C. A. 8th Cir. 1968) ; United States v. Jefferson 
County Board of Education, supra. - 

Although the general experience under "freedom of 
choice" to date has been such as to indicate its ineffective- 
ness as a tool of desegregation,' there may well be in- 

»The views of the United States Commission on Civil Rights, 
which we neither adopt nor refuse to adopt, are as follows: 

•'Freedom of choice plans, which have tended to perpetuate racially 
identifiable schools in the Southern and border States, require 
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stances in which it can serve as an effective device. 
Where it offers real promise of aiding a desegregation 
program to effectuate conversion of a state-imposed dual 
system to a unitary, nonracial system there might be no 
objection to allowing such a device to prove itself in 
operation. On the other hand, if there are reasonably 
available other ways, such for illustration as zoning, 
promising speedier and more effective conversion to a 

affirmative action by both Negro and white parents and pupils 
before such disestablishment can be achieved. There are a number 
of factors which have prevented such affirmative action by substan- 
tial numbers of parents and pupils of both races: 

"(a) Fear of retaliation and hostility from the white community 
continue to deter many Negro families from choosing formerly all- 
white schools; 

"(b) During the past school year [1966-1967], as in the previous 
year, in some areas of the South, Negro families with children attend- 
ing previously all-white schools under free choice plans were targets 
of violence, threats of violence and economic reprisals by white 
persons and Negro children were subjected to harassment by white 
classmates notwithstanding conscientious efforts by many teachers 
and principals to prevent such misconduct; 

"(c) During the past school year, in some areas of the South 
public officials improperly influenced Negro families to keep their 
children in Negro schools and excluded Negro children attending 
formerly all-white schools from official functions; 

'*(d) Poverty deters many Negro families in the South from 
choosing formerly all-white schools. Some Negro parents are em- 
barrassed to permit their children to attend such schools without 
suitable clothing. In some districts special fees are assessed for 
courses which are available only in the white schools; 

"(e) Improvements in facilities and equipment . . . have been 
instituted in all-Negro schools in some school districts in a manner 
that tends to discourage Negroes from selecting white schools." 
Southern School Desegregation, 1966-1967, at 88 (1967). See ui., 
at 45-69; Survey of School Desegregation in the Southern and 
Border States 1965-1966, at 30-44, 51-52 (U. S. Comm'n on Civil 
Rights 1966). 
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unitary, nonracial school system, "freedom of choice'' 
must be held unacceptable. 

The New Kent School Board's "freedom-of-choice" 
plan cannot be accepted as a sufficient step to "effectuate 
a transition" to a unitary system. In three years of oper- 
ation not a single white child has chosen to attend Wat- 
kins school and although 115 Negro children enrolled 
in New Kent school in 1967 (up from 35 in 1965 and 111 
in 1966) 85% of the Negro children in the system still 
attend the all-Negro Watkins school. In other words, 
the school ^stem remains a dual system. Rather than 
further the dismantling of the dual system, the plan has 
operated simply to burden children and their parents 
with a responsibility which Bro^m II placed squarely on 
the School Board. The Board must be required to for- 
mulate a new plan and, in light of other courses which 
appear open to the Board, such as zoning,* fashion steps 

«"In view of the situation found in New Kent County, where 
there is no residential segregation, the elimination of the dual school 
system and the establishment of a 'unitary, non-racial system' could 
be readily achieved with a minimum of administrative difficulty by 
means of geographic zoning-^simply by assigning students living 
in the eastern half of the county to the New Kent School and those 
living in the western half of the county to the Watkins School. 
Although a geographical formula is not universally appropriate, it 
is evident that here the Board, by separately busing Negro children 
across the entire county to the 'Negro' school, and the white children 
to the 'white' school, is deliberately maintainiiig a segregated system 
which would vanish wirh non-racial geographic zoning. The con- 
ditions in this county present a classical ca$e for this expedient." 
Bowman v. County School Board, supra, n. 3, at 332 (concurring 
opinion). 

Petitioners have also suggested that the Board could consolidate 
the two schools, one site (e. g., Watkins) serving grades 1-7 and 
the other (c. g., New Kent) serving grades 8-12, this being the 
grade division respondent makes between elementary and secondary 
levels. Petitioners contend this would result in a more efficient 
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which promise realistically to convert promptly to a 
system without a -'white' school and a "Negro'' school, 
but just schools. 

The judgment of the Court of Appeals is vacated inso- 
far as it aflarmed the District Court and the case is 
remanded to the District Court for further proceedings 
consistent with this opinion. 

It is so ordered. 



system by eliminating costly duplication in this relatively small dis- 
trict while at the same time achieving immediate dismantling of the 
dual system. 

These are two suggestions the District Court should take into 
account upon remand, along with any other proposed alternatives 
and in light of considerations respecting other aspects of the school 
system such as the matter of faculty and staff desegregation 
remanded to the court by the Court of Appeals. 
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SWANN ET AL. V. CHARLOTTE-MECKLENBIjRG 
BOARD OF EDUCATION et al. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

No. 281. Argued October 12, 1970— Decided April 20, 1971* 

The Charlotte-Mecklenburg school system, which includes the city of 
Charlotte, North Carolina, had more than 84,000 students in 107 
schools in the 1968-1969 school year. Approximately 29% 
(24,000) of the pupils were Negro, about 14,000 of whom attended 
21 schools that were at least 99% Negro. This resulted from 
a desegregation plan approved by the District Court in 19C5, at 
the commencement of this litigation. In 1968 petitioner Swann 
moved for further relief based on Green v. County School Boards 
391 U. S. 430, which required school boards to "come forward wi*h 
a plan that promises realistically to work . . . now . . until it 
is clear that state-imposed segregation has been completely re- 
moved.'' The District Court ordered the school board in April 
1969 to provide a plan for faculty and student desegregation. 
Finding the board's submission unsatisfactory, the District Court 
appointed an expert to submit a desegregation plan. In February 
1970, the expert and the board presented • ans, and the court 
adopted the board's plan, as modified, for the junior and senior 
high schools, and the expert's proposed plan for the elementary 
schools. The Court of Appeals affirmed the Dbtrict Court's 
order as to faculty desegregation and the secondary school plans, 
but vacated the order respecting elementary schools, fearing that 
the provbions for pairing and grouping of elementary schools 
would unreasonably burden the pupils and the board. The case 
was remanded to the District Court for reconsideration and sub- 
mission of further plans. Thb Court granted certiorari and di- 

♦Together with No. 349, Charlotte-Mecklenburg Board of Educa- 
tion et al. V. Swann et al., also on certiorari to the same court. 

I 
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rected reinstatement of the District Court's order pending further 
proceedings in that court. On remand the District Court received 
two new plans, and ordered the board to adopt a plan, or the 
expert's plan would remain in effect. After the board "acquiesced" 
in the expert's plan, the District Court directed that it remain in 
effect. Held: 

1. Today's objective is to eliminate from the public schools all 
vestiges of state-imposed segregation that was held violative of 
equal protection guarantees by Brovm v. Board of Educatioriy 347 
U. S. 483, in 1954. ?p. 10-11. 

2. In default by the school authorities of their affirmative obli- 
gation to proffer acceptable remedies, the district courts have 
broad power to fashion remedies that will assure unitary school 
systems. Pp. 11-12. 

3. Title IV of the Civil Rights Act of 1964 does not restrict or 
withdraw from the federal courts their historic equitable remedial 
powers. The proviso in 42 U. S. C. §2000c-^ was designed simply 
to foreclose any interpretation of the Act as expanding the existing 
powers of the federal courts to enforce the Equal Protection Clause. 
Pp. 12-13. 

4. Policy and practice with regard to faculty, staff, transporta- 
tion, extracurricular activities, and facilities are among the most 
important indicia of a segregated system, and the first remedial 
responsibility of school authorities is to eliminate invidious racial 
distinctions in those respects. Normal administrative practice 
should then produce schools of like quality, facilities, and staffs. 
P. 14. 

5. The Constitution does not prohibit district courts from using 
their equity power to order assignment of teachers to achieve a 
particular degree of faculty desegregation. United States v. Mont- 
gomery County Board of Education, 395 U. S. 225, was properly 
followed by the lower courts in this case. Pp. 14-16. 

6. In devising remedies to eliminate legally imposed segregation, 
local authorities and district courts must see to it that future 
school construction and abandonment are not used and do not 
serve to perpetuate or re-establish a dual system. Pp. 16-17. 

7. Four problem areas exist on the issue of student assignment: 
(1) Racial qiwtas. The constitutional conmiand to desegre- 
gate schools does not mean that every school in the community 
must always reflect the racial composition of the system as a 
whole; here the District Court's very limited use of the racial 
ratio— not as an inflexible ref^uirement, but as a starting point 
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in shaping a remedy— was within its equitable discretion. Pp. 
18-21. 

(2) One-race schools. While the existeticc of a small number 
of one-race, or virtually one-rnce, schools docs not in itself denote 
a system that still practices segregation by law, the court should 
scrutinize such schools and require the school authorities to s:itisfy 
the court that the racial composition does not result from present 
or past discriminatory action on their part. Pp. 21-22. 

An optional majority-to-minority transfer provision has long 
been recognized as a useful part of a desegregation plan, and to 
be effective such arrangement must provide the transferring Mis- 
dent free transportation and available space in the school to which 
he desires to move. P. 22. 

(3) Attendance zones. The remedial altering of attendance 
zones is not, as an interim corrective measure, beyond the remedial 
powers of a district court. A student assignment plan is not 
acceptable merely because it appears to be neutral, for such a 
plan may fail to counteract the continuing effects of past school 
segregation. The pairing and grouping of noncontiguous zones is 
a permissible tool; judicial steps gohig beyond contiguous zones 
should be examined in light of the objectives to be sought. No 
rigid rules can be laid down to govern conditions in different 
localities. Pp. 23-25. 

(4) Transportation. The District Court's conclusion that 
assignment of children to the school nearest their home serving 
their grade would !iot effectively dismantle the dual school system 
is supported by the record, and the remedial technique of rwiuiring 
bus transportation as a tool of school desegregation was within 
that court's power to provide equitable relief. An objection to 
transportation of students may have validity when the thne or 
distance of travel is so great as to risk either the health of the 
children or significantly impinge on the educational process; limits 
on travel time will vary with many factors, but probably with 
none more than the age of the students. Pp. 25-27. 

8. Neuher school authorities nor district courts are constitu- 
tionally required to make ycar-by-year adjustments of the racial 
composition of student bodies once a unitary system has been 
achieved. Pp. 27-28. 
431 F. 2d 138, affirmed as to those parts in which it affirmed the 
District Court's judgment. The District Court's order of Au- 
gust 7, 1970, is also affirmed. 

Burger, C. J., delivered the opinion for a unanimi 'as Court. 
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281 V. 
Charlotte-Mecklenburg 
Board of Education 
et al. 

Charlottt-Mecklenburg 
Board of Education 
et al, Petitioners, 
349 V. 
James E. Swann et al. 



[April 20, 1971] 

Mr. Chief Justice .Burger delivered the opinion of 
the Court. 

We granted certiorari in this case to review important 
issues as to the duties of school authorities and the scope 
of powers of federal courts under this Court's mandates 
to eliminate racially separate public schools established 
and maintained by state action. Brown v. Board of 
Educatioih 347 U. S, 483 (1954). 

This case and those argued with it ^ arose in states hav- 
ing a long history of maintaining two sets of schools in a 
single school system deliberately operated to carry out a 

* McDaniel v. liarresi, No. 420; Davis v. Board of School Com- 
7nissioners of Mobile County, No. 436; Afoore v. Charlotte-Mecklen- 
burg Board of EducatioUf No. 444; North Carolina State Board of 
Education v. Swann, No. 498. For purposes of this opinion the 
cross-petitions in Nos. 281 and 349 are treated as a single case and 
will be referred to as "this case." 
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governmental policy to separate pupils in schools solely 
on the basis of race. That was what Brown v. Board of 
Education was all about. These cases present us with 
the problem of defining in more precise terms than here- 
tofore the scope of the duty of school authorities and 
district courts in implementing Broun* / and the man- 
date to eliminate dual systems and establish unitary 
systems at once. Meanwhile district courts and courts 
of appeals have struggled in hundreds of cases with a 
multitude and variety of problems under this Court's 
general directive. Understandably, in an area of evolv- 
ing remedies, those courts had to improvise and experi- 
ment without detailed or specific guidelines. This Court, 
in Brown /, appropriately dealt with the large consti- 
tutional principles; other federal courts had to grapple 
with the flinty, intractable realities of day-to-day imple- 
mentation of those constitutional commands. Their 
efforts, of necessity, embraced a process of "trial and 
error," and our effort to formulate guidelines must take 
into account their experience, 

I 

The Charlotte-Mecklenburg school system, the 43d 
largest in the Nation, encompasses the city of Charlotte 
and surrounding Mecklenburg County, North Carolina. 
The area is large~550 square miles— spanning roughly 
22 miles east-west and 36 miles north-south. During the 
1968-1969 school year the system served more than 84,000 
pupils in 107 schools. Approximately 71% of the 
pupils were found to be white and 29% Negro, As of 
June liioS there were approximately 24,000 Negro stu- 
dents in the* system, of whom 21,000 attended schools 
within the city of Charlotte. Two-thirds of those 
21,00a--approximately 14,000 Negro students— attended 
21 schools which were either totally Negro or more than 
99% Negro. 
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This situation came about under a desegregation plan 
approved by the District Court at the commencement 
of the present litigation in 1965, 243 F. Supp* €67 
(WDNC), aff'd, 389 F. 2d 29 (CA4 1966), based upon 
geographic zoning with a free transfer provision. The 
present proceedings were initiated in September 1968 by 
Petitioner Swann's motion for further relief based on 
Green v. County School Board, 391 IT. S. 430 (1968), and 
its companion cases.^ All parties now agree that in 1969 
the system fell short of achieving the unitary school 
system that those cases require* 

The District Court held numerous hearings and re- 
ceived voluminous evidence In addition to finding cer- 
tain actions of the school board to be discriminatory, 
the court also found that residential patterns in the city 
and county resulted in part from federal, state, and local 
government action other than school board decisions. 
School board action based on tht -e patterns, for example, 
by locating schools in Negro residential areas and fixing 
the size of the schools to accommodate the needs of im- 
mediate neighborhoods, resulted in segregated education. 
These findings were subsequently accepted by the Court 
of Appeals. 

In April 1969 the District Court ordered the school 
board to come forward with a plan for both faculty and 
student desegregation. Proposed plans were accepted 
by the court in June and August 1969 on an interim basis 
only, and the board was ordered to file a third plan by 
November 1969. In November the board moved for an 
extension of time until February 1970, but when that 
was denied the board submitted a partially completed 
plan. In December 1969 the District Court held that 
the board's submission was unacceptable and appointed 
an expert in education administration. Dr. John Finger, 

^Raney v. Board of Education, 391 U. S. 443 (1968), and 
Monroe v. Board of Commimoners, 391 U. S. 450 (1968). 
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to prepare a desegregation plan. Thereafter in Feb- 
ruary 1970, the District Court was presented with two 
alternative pupil assignment plans— the finalized "board 
plan" and the "Finger plan." 

The Board Plan. As finally submitted, the school 
board plan closed seven schools and reassigned their 
pupils. It restructured school attendance zones to 
achieve greater racial balance but maintained existing 
grade structures and rejected techniques such as pairing 
and clustering as part of a desegregation effort. The 
plan created a single athletic league, eliminated the pre- 
viously racial basis of the school bus system, provided 
racially mixed faculties and administrative staffs, and 
modified its free transfer plan into an optional majority- 
to-minority transfer system. 

The board plan proi>osed substantial assignment of 
Negroes to nine of the system's 10 high schools, produc- 
ing 17fo to 36% Negro population in each. The pro- 
jected Negro attendance at the 10th school. Independence, 
was 2%. The proposed attendance zones for the high 
schools were typically shaped like wedges of a pie, extend- 
ing outward from the center of the city to the suburban 
and rural areas of the county in order to afford residents 
of the center city am,*) access to outlsdng schools. 

As for junior high schools, the board plan rezoned the 
21 school areas so that in 20 the Negro attendance would 
range from 0% to 38%. The other school, located in 
the heart of the Negro residential area, was left with an 
enrollment of 90% Negro. 

The board plan with respect to elementary schools re- 
lied entirely upon gerrymandering of geographic zones. 
More than half of the Negro elementary pupils were left 
in nine schools that were 86% to 100% Negro; approxi- 
mately half of the white elementary pupils were as- 
signed to schools 86% to 100% white. 

The Finger Plan. The plan submitted by the court- 
appointed expert. Dr. Finger, adopted the school board 
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zoning plan for senior high schools with one modification: 
It required that an additional 300 Negro students be 
transported from the Negro residential area of the city 
to the nearly all-white Independence High School. 

The Finger plan for the junior high schools employed 
much of the rezoning plan of the board, combined with 
the creation of nine "satellite" zones.^ Under the satel- 
lite plan, inner-city Negro students were assigned by at- 
tendance zones to nine outlying predominately white 
junior high schools, thereby substantially desegregating 
every junior high school in the system. 

The Finger plan departed from the board plan chiefly 
in Its handling of the system's 76 elementary schools. 
Rather than relying solely upon geographic zoning Dr 
Finger proposed use of zoning, pairing, and grouping 
techniques, with the result that student bodies through- 
out the system would range from 9% to 38% Negro* 
The District Court described the plan thus: 
"Like the Board plan, the Finger plan does as much 
by rezoning school attendance lines as can reasonably 
be accomplished. However, unlike the board plan 
It does not stop there. It goes further and desegre- 
gates all the rest of the elementary schools by the 
techni que of grouping two or three outlying schools 

mlit 'IfT' ^" ""^'^ contiguous with the 

mam attendance zone surrounding the school. 

• °P^'°" °'-«ler of December 1, 1969, later incorporated 

lt^-° ^PP°'"""e ^''^Ser as consultant, the District Court 

"Fixed ratios of pupils in particular schools will not be set 
If the board m one of its three tries had presented a plan for 
desegregation, the court would have sought toj^s to approve vari-i- 
Uons m pupil ratios. In default of such a plan from the school 
board, tic court will start with the thought . . . that efforts should 
be made to reach a 71-29 ratio in the various schools so that there 
will be no basis for contending that one school is racially different 
from the others, but to understand that variations from that norm 
may be unavoidable." 
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with one black inner city school; by transporting 
black students from grades one through four to the 
outlying white schools; and by transporting white 
students from the fifth and sixth grades from the 
outlying white schools to the inner city black school." 

Under the Finger plan, nine inner-city Negro schools 
were grouped in this manner with 24 suburban white 
schools. 

On February 5, 1970, the District Court adopted the 
board plan, as modified by Dr. Finger, for the junior and 
senior high schools. The court rejected the board ele- 
mentary school plan and adopted the Finger plan as 
presented. Implementation was partially stayed by the 
Court of Appeals for the Fourth Circuit on March 5, and 
this Court declined to disturb the Fourth Circuit's order, 
397 U. S. 978 (1970). 

On appeal the Court of Appeals affirmed the District 
Court's order as to faculty desegregation and the second- 
ary school plans, but vacated the order respecting ele- 
mentary schools. While agreeing that the District Court 
properly disapproved the board plan concerning these 
schools, the Court of Appeals feared that the pairing and 
grouping of elementary schools would place an unrea- 
sonable burden on the board and the system's pupils. 
The case was remanded to the District Court for recon- 
sideration and submission of further plans. This Court 
granted certiorari, 399 U. S. 926, and directed reinstate- 
ment of the District Court's order pending further pro- 
ceedings in that court. 

On remand the District Court received two new plans 
for the elementary schools: a plan prepared by the 
United States Department of Health, Education, and 
Welfare (the HEW plan) based on contiguous grouping 
and zoning of schools, and a plan prepared by four mem- 
bers of the nine-member school board (the minority plan) 
achieving substantially the same results as the Finger 
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plan but apparently with slightly less transportation. A 
majority of the school board declined to amend its pro- 
posal. After a lengthy evidentiary hearing the District 
Court concluded that its own plan (the Finger plan), the 
minority plan, and an earlier draft of the Finger plan 
were all reasonable and acceptable. It directed the board 
to adopt one of the three or in the alternative to come 
forward with a new, equally effective plan of its own; 
the court ordered that the Finger plan would remain in 
effect in the event the school board declined to adopt a 
new plan. On August 7, the board indicated it would 
"acquiesce" in the Finger plan, reiterating its view that 
the plan was unreasonable. The District Court, by order 
dated August 7, 1970, directed that the Finger plan re- 
main in effect. 

II 

Nearly 17 years ago this Court held, in explicit terms, 
that state-imposed segregation by race in public schools 
denies equal protection of the laws. At no time has the 
Court deviated in the slightest degree from that holding 
or its constitutional underpinnings. None of the parties 
before us challenges the Court's deciaon of May 17,^ 1954, 
that 

"in the field of public education the doctrine of 
'separate but equal' has no place. Separate educa- 
tional facilities are inherently unequal. Therefore, 
we hold that the plaintiffs and others similarly situ- 
ated . • • are, by reason of the segregation com- 
plained of, deprived of the equal protection of the 

laws guaranteed by the Fourteenth Amendment 

"Because these are class actions, because of the 
wide applicability of this decision, and because of 
the great variety of local conditions, the formulation 
of decrees in these cases presents problems of con- 
siderable complexity." Brown v. Board of Educor 
tion, supra, at 495. 
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None of the parties before us questions the Court's 
1955 holding in Brown II, that 

"[s]chool authorites have the primary responability 
for elucidating, assessing, and solving these prob- 
lems; courts will have to consider whether the action 
of school authorities constitutes good faith imple- 
mentation of the governing constitutional principles. 
Because of their proximity to local conditions and 
the possible need for further hearings, the courts 
which originally heard these cases can best perform 
this judicial appraisal. Accordingly, we believe it 
appropriate to remand the cases to those courts. 

"In fashioning and effectuating the decrees, the 
courts will be guided by equitable principles. Tra- 
ditionallv, equity has been characterized by a prac- 
tical flexibilty in shaping its remedies and by a 
facility for adjusting and reconciling public and 
private needs. These cases call for the exercise of 
these traditional attributes of equity power. At 
stake is the personal interest of the plaintiffs in ad- 
mission to public schools as soon as practicable on a 
nondiscriminatory basis. To effectuate this inter- 
est may call for elimination of a variety of obstacles 
in making the transition to school systems operated 
in accordance with the constitutional principles set 
forth in our May 17, 1954, decision. Courts of 
equity may properly take into account the public 
interest in the elimination of such obstacles in a 
systematic and effective manner. But it should go 
without saying that the vitality of these constitu- 
tional principles cannot be allowed to yield simply 
because of disagreement with them." Brown v. 
Board of Education, 349 U. S. 294, 299-300 (1956). 

Over the 15 years since Brown II, many difficulties 
were encountered in implementation of the basic con- 
stitutional requirement that the State not discriminate 



163 



SWANN V. BOARD OF EDUCATION 9 

between public school children on the basis of their race. 
Nothing in our national experience prior to 1955 prepared 
anyone for dealing with changes and adjustments of the 
magnitude and complexity encountered since then. De- 
liberate resistance of some to the Court's mandates has 
impeded the good-faith efforts of others to bring school 
systems into compliance. The detail and nature of these 
dilatory tactics have been noted frequently by this Court 
and other courts. 

By the time the Court considered Green v. County 
School Board, 391 U. S. 430, in 1968, very little prog- 
ress had been made in many areas where dual school 
systems had historically been maintained by operation 
of state laws. In Green, the Court was confronted 
with a record of a freedom-of-choice program that the 
District Court had found to operate in fact to pre- 
serve a dual system more than a decade after Brown 11. 
While acknowledging that a freedom-of-choice concept 
could be a valid remedial measure in some circumstances, 
its failure to be effective in Green required that 

"The burden on a school board today is to come for- 
ward with a plan that promises realistically to 
work . . . now . . . until it is clear that state-imposed 
segregation has been completely removed.'' Green 
at 439. 

This was plain language, yet the 1969 Term of Court 
brought fresh evidence of the dilatory tactics of many 
school authorities. Alexander v. Holmes County Board 
of Education, 396 U. S. 19, restated the basic obligation 
asserted in Griffin v. School Board, 377 U. S. 218, 234 
(1964), and Green, supra, that the remedy must be im- 
plemented forthwith. 

The problems encountered by the district courts and 
courts of appeals make plain that we should now try to 
amplify guidelines, however incomplete and imperfect. 
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for the assistance of school authorities and courts.^ The 
failure of local authorities to meet their constitutional 
obligations aggravated the massive problem of convert- 
ing from the state-enforced discrimination of racially 
separate school systems. This process has been rendered 
more difficult by changes since 1954 in the structure and 
patterns of communities, the growth of student popula- 
tion,*^ movement of families, and other changes, some 
of which had marked impact on school planning, some- 
times neutralizing or negating remedial action before it 
was fully implemented. Rural areas accustomed for 
half a century to the consolidated school systems imple- 
mented by bus transportation could make adjustments 
more readily than metropolitan areas with dense and 
shifting population, numerous schools, congested and 
complex traffic patterns. 

Ill 

The objective today remains to eliminate from the 
public schools all vestiges of state-imposed segregation. 
Segregation was the evil struck down by Brown I as 
contrary to the equal protection guarantees of the Con- 
stitution. That was the violation sought to be corrected 
by the remedial measures of Brown II. That was the. 
basis for the holding in Green that school authorities 
are "clearly charged with the affirmative duty to take 
whatever steps might be necessary to convert to a unitary 
system in which racial discrimination would be eliminated 
root and branch." 391 U. S., at 437-438. 

= The necessity for this is suggested by the situation in the Fifth 
Circuit where 166 appeals in school desegregation cases were heard 
between December 2, 1969, and September 24, 1970. 

'^Elementary public school population (grades 1-6) grew from 
17,447,000 in 1954 to 23.103,000 in 1969; secondary school popula- 
tion grew from 11,183,000 in 1954 to 20,775,000 in 1969. Digest of 
Educational Statistics, 1964 ed. 1, 6, Office of Education Publication 
# 10024-64; Digest of Educational Statistics, 1970 ed. Table 28, 
Office of Education Publication # 10024-70. 
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If school authorities fail in their aflSrmative obligations 
under these holdings, judicial authority may be invoked. 
Once a right and a violation have been shown, the scope 
of a district court's equitable powers to remedy past 
wrongs is broad, for breadth and flexibility are inherent 
in equitable remedies. 

"The essence of equity jurisdiction has been the 
power of the Chancellor to do equity and to mould 
each decree to the necessities of the particular case. 
Flexibility rather than rigidity has distinguished it. 
The qualities of mercy and practicality have made 
equity the instrument for nice adjustment and recon- 
ciliation between the public interest and private 
needs as well as between competing private claims." 
Hecht Co. V. Bowles, 321 U. S. 329-330 (1944), 
cited in Brown II, supra, at 300. 

This allocation of responsibility once made, the Court 
attempted from time to time to provide some guidelines 
for the exercise of the district judge's discretion and 
for the reviewing function of the courts of appeals. How- 
ever, a school desegregation case does not differ funda- 
mentally from other cases involving the framing of 
equitable remedies to repair the denial of a constitutional 
right. The task is to correct, by a balancing of the in- 
dividual and collective interests, the condition that of- 
fends the Constitution. 

In seeking to define even in broad and general terms 
how far this remedial power extends it is important to 
re nember that judicial powers may be exercised only on 
the basis of a constitutional violation. Remedial judi- 
cial authority does not put judges automatically in the 
shoes of school authorities whose powers are plenary.. 
Judicial authority enters only when local authority 
defaults. 
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School authorities are traditionally charged with broad 
power to formulate and implement educational policy 
and might well conclude, for example, that in order 
to prepare students to live in a pluralistic society 
each school should have a prescribed ratio of Negro to * 
white students reflecting the proportion for the district 
as a whole. To do this as an educational policy is within 
the broad discretionary powers of school authorities; ab- 
sent a finding of a constitutional violation, however, that 
would not be within the authority of a federal court. 
As with any equity case, the nature of the violation de- 
tennines the scope of the remedy. In default by the 
school authorities of their obligation to proffer acceptable 
remedies, a district court has broad power to fashion a 
remedy that will assure a unitary school system. 

The school authorities argue that the equity powers of 
federal district courts have been limited by Title IV of 
the Civil Rights Act of 1964, 42 U. S. C. § 2000c. The 
language and the history of Title IV shows that it was 
not enacted to limit but to define the role of the Federal 
Government in the implementation of the Brown I de- 
cision. It authorizes the Commissioner of Education to 
provide technical assistance to local boards in the prepara- 
tion of desegregation plans, to arrange "training insti- 
tutes^^ .for school personnel involved in desegregation 
efforts, and to make grants directly to schools to ease the 
transition to unitary systems. It also authorizes the 
Attorney General, in specified circumstances, to initiate 
federal desegregation suits. Section 2000c (b) defines 
"desegregation'' as it is used in Title IV: 

" 'Desegregation' means the assignment of students 
to public schools and within such schools without 
regard to their race, color, religion, or national origin, 
but 'desegregation' shall not mean the assignment of 



157 



SWANN V. BOARD OF EDUCATION 13 

Students to public schools in order to overcome racial 
imbalance.*^ 

Section 2000c-6, authorizing the Attorney General to in- 
stitute federal suits, contains the following proviso: 
^'nothing herein shall empower any official or court 
of the United States to issue any order seeking to 
achieve a racial balance in any school by requiring 
the transportation of pupils or students from one 
school to another or one school district to another 
in order to achieve such racial balance, or otherwise 
enlarge the existing power of the court to insure 
compliance with constitutional standards/' 

On their face, the sections quoted purport only to in- 
sure that the provisions of Title IV of the Civil Rights 
Act of 1964 will not be read as granting new powers. The 
proviso in § 2000c-6 is in terms designed to foreclose any 
interpretation of the Act as expanding the exiting powers 
of federal courts to enforce the Equal Protection Clause. 
There is no suggestion of an intention to restrict those 
powers or withdraw from courts their historic equitable 
remedial powers. The legislative history of Title IV 
indicates that Congress was concerned that the Act 
might be read as creating a right of action under the 
Fourteenth Amendment in the situation of so-called ''de 
facto segregation,'' where racial imbalance exists in the 
schools but with no showing that this was brought about 
by discriminatory action of state authorities. In short, 
there is nothing in the Act which provides us material 
assistance in answering the question of remedy for statt- 
imposed segregation in violation of Brown /. The basis 
of our decision must be the prohibition of the Fourteenth 
Amendment that no State shall ''deny to any person 
within its jurisdiction the equal protection of the laws.'' 
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IV 

We turn now to the problem of defining with more 
particularity the responsibilities of school authorities in 
desegregating a state-enforced dual school system in liglii 
of the Equal Protection Clause. Although the several 
related cases before us are primarily concerned with prob- 
lems of student assignment, it may be helpful to begin 
with a brief discussion of other aspects of the process. 

In Green f we pointed out that existing policy and prac- 
tice with regard to faculty, staff, transportation, extra- 
curricular activities, and facilities were a.nong the most 
important indicia of a segregated systen^. 391 U. S., at 
435. Independent of student assignment, where it is 
possible to identify a "white school'' or a "Negro school'' 
simply by reference to the racial composition of teachers 
and staff, the quality of school buildings and equipment, 
or the organization of sports activities, a prima fade case 
of violation of substantive constitutional rights under 
the Equal Protection Clause is shown. 

When a system has been dual in these respects, the 
first remedial responsibility of school authorities is to 
eliminate invidious racial distinctions. With respect to 
such matters as transportation, supporting personnel, and 
extracurricular activities, no more than this may be nec- 
essary. Similar corrective action must be taken with 
regard to the maintenance of buildings and the distribu- 
tion of equipment. In these areas, normal administra- 
tive practice should produce schools of like quality, 
facilities, and staffs. Something more must be said, 
however, as to faculty assignment and new school 
construction. 

In the companion Davis case, the Mobile school board 
has argued that the Constitution requires that teachers 
be assigned on a "color blind" basis. It also argues that 
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the Constitution prohibits district courts from using their 
equity power to order assignment of teachers to achieve 
a particular degree of faculty desegregation. We reject 
that contention* 

In United States v. Montgomery County Board of 
Education, 395 U. S. 225 (1969), the District Court set 
as a goal a plan of faculty assignment in each school with 
a ratio of white to Negro faculty members substantially 
the same throughout the system. This order was predi- 
cated on the District Court findin ; that 

"The evidence does not reflect any real administra- 
tive problems involved in immediately desegregating 
the substitute teachers, the student teachers, the 
night school faculties, and in the evolvement of a 
really legally adequate program for the substantial 
desegregation of the faculties of all schools in the 
system commencing with the school year 1968-69.'' 
Quoted at 395 U. S., at 232. 

The District Court ?n Montgomery then proceeded to 
set an initial ratio for the whole system of at least two 
Negro teachers out of each 12 in any given school. The 
Court of Appeals modified the order by eliminating what 
it regarded as "fixed mathematical ratios'' of faculty and 
substituted an initial requirement of "substantially or 
approximately" a five-to-one ratio. With respect to the 
future, the Court of Appeals held that the numerical 
ratio should be eliminated and that compliance should 
not be tested solely by the achievement of specified pro- 
portions. Id., at 234. 

We reversed the Court of Appeals and restored the 
District Court's order in its entirety, holding that the 
order of the District Judge 

"was adopted in the spirit of this Court's opinion in 
Green ... in that nis plan 'promises realistically to 
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work, and promises realistically to work now/ The 
modifications ordered by the panel of the Court 
of Appeals, while ox course not intended to do so, 
would, we thinli, take from the order some of its 
capacity to expedite, by means of specific comm^inds, 
the d&y when a completely unified, unitary, nondis- 
criminatory school system becomes a reality instead 
of a hope. ... We also believe lhat under all the 
circumstances of this case we follow the original plan 
outlined in Brown // . . . by accepting the more 
specific and expeditious order of [District] Judge 
Johnson . . . 395 U. S., at 235-^236 (emphasis 
in original). 

The principles of Montgomery have been properly fol- 
lowed by the District Court and the Court of Appeals 
in this case. 

The construction of new schools and the closing of old 
ones is one of the most important functions of local 
school authorities and also one of the most complex. 
They must decide questions of location and capacity in 
light of population growth, finances, land values, site 
availability, through an almost endless list of factors to 
be considered. The result of this will be a decision 
which, when combined with one technique or another 
of student assignment, will determine the racial composi- 
tion of the student body in each school in the system. 
Over the long run, the consequences of the choices will 
be far reaching. Peopi) gravitate toward .school facili- 
ties, just as schools are located in response to the needs 
of people. The location of schools may thus influence 
the patterns of residential development of a metropolitan 
area and have important impact on composition of inner 
city neighborhoods. 

In the past, choices in this respect have been used as 
a potent weapon for creating or maintaining a state- 
segregated school system. In addition to the classic 
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pattern of Luilding schools specifically intended for Negro 
or white students, school authorities have sometimes, 
since Brown, closed schools which appeared likely to 
become racially mixed through changes in neighborhood 
residential patterns. This was sometimes accompanied 
by building new schools in the areas of white suburban 
expansion farthest from Negro population centers in 
order to maintain the separation of the races with a 
minimum departure from the formal principles of "neigh- 
borhood zoning." Such a policy does more than simply 
influence the short-run composition of the student body 
of a new school. It may well promote segregated re^- 
dential patterns which, when combined with "neighbor- 
hood zoning," further lock the school ^tem into the 
mold of separation of the races. Upon a proper showing 
a district court may consider this in fashioning a remedy. 

In ascertaining the existence of legally imposed school 
segregation, the existence of a pattern of school construc- 
tion and abandonment is thus a factor of great weight. 
In devising remedies where legally imposed segregation 
has been established, it is the responsibility of local 
authorities and district courts to see to it that future 
school construction and abandonment is not used and 
does not serve to perpetuate or re-establish the dual ^s- 
tem. When necessary, district courts should retain 
jurisdiction to assure that these responsibilities are 
carried out. Cf. United States v. Board of Public In- 
struction, 395 F. 2d 66 (CAS 1968); Brewer v. School 
Board, 397 F. 2d 37 (CA4 1968). 

V 

The centrd issue in this case is that of student assign- 
ment, and there are essentially four problem areas: 

(1) to what extent racial balance or racial quotas may 
be used as an implement in a remedial order to correct 
a previously segregated ^stem; 
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(2) whether every all-Negro and all-white school must 
be eliminated as an indispensable part of a remedial 
process of desegregation; 

(3) what are the limits, if any, on the rearrangement 
of school districts and attendance zones, as a remedial 
measure; and 

(4) what are the limits, if any, on the use of transpor- 
tation facilities to correct state-enforced racial school 
segregation. 

(1) Racial Balances or Racial Quotas. 

The constant theme and thrust of every holding from 
Brown I to date is that state-enforced separation of races 
in public schools is discrimination that violates the Equal 
Protection Clause. The remedy commanded was to dis- 
mantle dual school systems. 

We are concerned in these cases with the elimination 
of the discrimination inherent in the dual school ^stems, 
not w'th myriad factors of human existence which can 
cause discrimination in a multitude of ways on racial, 
religious, or ethnic grounds. The target of the cases 
from Brown I to the present was the dual school system. 
The elimination of racial discrimination in public schools 
is a large task and one that should not be retarded by 
efforts to achieve broader purposes lying beyond the 
jurisdiction of school authorities. One vehicle can carry 
only a limited amount of baggage. It would not serve 
the important objective of Brown I to seek to use school 
desegregation cases for purposes beyond their scope, al- 
though desegregation of schools ultimately will have 
impact on other forms of discrimination. We do not 
reach in this case the question whether a showing that 
school segregation is a consequence of other types of 
state action, without any discriminatory action by the 
school authorities, is a constitutional violation requiring 
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remedial action by a school desegregation decree. This 
case does not present that question and we therefore do 
not decide it. 

Our objective in dealing with the issues presented by 
these cases is to see that school authorities exclude no 
pupil of a racial minority from any school, directly or 
indirectly, on account of race; it does not and cannot 
embrace all the problems of racial prejudice, even when 
those problems contribute to disproportionate racial con- 
centrations in some schools. 

In this case it is urged that the District Court has 
imposed a racial balance requirement of 71%-29% on 
individual schools. The fact that no such objective was 
actually achieved— and would appear to be impossible- 
tends to blunt that claim, yet in the opinion and order 
of the District Court of December 1, 1969, we find that 
court directing: 

"that efforts should be made to reach a 71-29 ratio 
in the various schools so that there will be no basis 
for contending that one school is racially different 
from the others . . . , that no school [should] be 
operated with an all-black or predominantly black 
student body, [and] that pupils of all grades 
[sliould] be assigned in such a way that as nearly 
as practicable the various schools at various grade 
levels have about the same proportion of black and 
white students." 

The District Judge went on to acknowledge that varia- 
tion "from that norm may be unavoidable." This con- 
tains intimations that the "norm" is a fixed mathematical 
racial balance reflecting the pupil constituency of the 
system. If we were to read the holding of the District 
Court to require, as a matter of substantive constitu- 
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tional right, any particular degree of racial balance or 
mixing, that approach would be disapproved and we 
would be obliged to reverse. The constitutional com- 
mand to desegregate schools does not mean that every 
school in . every community must always reflect the racial 
composition of the school system as a whole. 

As the voluminous record in this case shows/ the 
predicate for the District Court's use of the 71%-29% 
ratio was twofold: first, its express finding, approved by 
the Court of Appeals and not challenged here, that a 
dual school system had been maintained by the school 
authorities at least until 1969; second, its finding, also 
approved by the Court of Appeals, that the school board 
had totally defaulted ii* its acknowledged duty to come 
forward with an acceptable plan of its own, notwith- 
standing the patient efforts of the District Judge who, on 
at least three occasions, urged the board to submit plans.* 
As the statement of facts shows, these findings are abun- 
dantly supported by the record. It was because of this 
total failure of the school board that the District Court 
was obliged to turn to other qualified, sources, and Dr. 

^ It must be remembered that the District Court entered nearV 
a score of orders, numerous sets of findings and for the most part 
each was accompanied by a memorandum opinion. Considering 
the pressure under which the court was obliged to operate we 
would not expect that all inconsistencies and apparent inconsistencies 
could be avoided. Our review, of course, is on the orders of Febru- 
ary 5, 1970, as amended, and August 7, 1970. 

3 The final board plan left 10 schools 86% to 100% Negro and 
yet categoncally rejected the techniques of pairing and clustering 
as part of the desegregation effort. As discussed below, the Char- 
lotte board was under an obligation to exercise every reasonable 
effort to remedy the violation, once it was identified, and ^ the 
suggested techniques are permissible remedial devices. Additionally, 
as noted by the District Court and Court of Appeals, the board plan 
refused to assign white students to any school unless the student 
population of that <{chooI was at least 60% white. This was an 
arbitrary limitation negating reasonable remedial steps. 
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Finger was designated to assist the District Court to do 
what the board should have done. 

We see therefore that the use made of mathematical 
ratios was no more than a starting point in the process 
of shaping a remedy, rather than an inflexible require- 
ment. From that starting point the District Court pro- 
ceeded to frame a decree that was within its discretionary 
powers, an equitable remedy for the particular circum- 
stances." As we said in Green, a school authority's 
remedial plan or a district court's remedial decree is to 
be judged by its effectiveness. Awareness of the racial 
composition of the whole school system is likely to be a 
useful starting point in shaping a remedy to correct past 
constitutional violations. In sum, the very limited use 
made of mathematical ratios was within the equitable 
remedial discretion of the District Court. 

(2) One-Race Schools. 

The record in this case reveals the familiar phenome- 
non that in metropolitan areas minority groups are often 
found concentrated in one part of the city. In some 
circumstances certain schools may remain all or largely 
of one race until new schools can be provided or neigh- 
borhood patterns change. Schools all or predominately 
of one race in a district of mixed population will require 
close scrutiny to determine that school assignments are 
not part of state-enforced segregation. 



•In his August 3, 1970,. memorandum holding that the District 
Court plan was "reasonable" under the standard laid down by the 
Fourth Circuit on appeal, the District Court explained the approach 
taken as follows: 

"Thb court has not ruled, and does not rule that 'racial balance' 
IS required under the Constitution; nor that all black schools in aU 
cities are unlawful; nor that all school boards must bus children or 
violate the Constitution; nor that the particular order entered in 
this case would be correct in other circumstances not before this 
court." (Emphasb in original.) 
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In light of the above, it should be clear that the 
existence of some small number of one-race, or virtually 
one-race, schools within a district is not in and of itself 
the mark of a qrstem which still practices segregation 
by law. The district judge or school authorities should 
make every effort to achieve the greatest possible degree 
of actual desegregation and will thus necessarily be con- 
cerned with the elimination of one-race schools. No 
per se rule can adequately embrace all the difficulties 
of reconciling the competing interests involved; but in 
a system with a history of segregation the need for re- 
medial criteria of sufficient specificity to assure a school 
authority's compliance with its constitutional duty war- 
rants a presumption against schools that are substan- 
tially disproportionate in their racial composition. Where 
the school authority's proposed plan for conversion from 
a dual to a unitary system contemplates the continued 
existence of some schools that are all or predominately 
of one race, they have the burden of sliowing that such 
school assignments are genuinely nondiscriminatory. 
The court should scrutinize such schools, and the burden 
upon the school authorities will be to satisfy the court 
that their racial composition is not the result of present 
or past discriminatory action on their part. 

An optional majority-to-minority transfer provision 
has long been recognized as a useful part of every desegre- 
gation plan. Provision for optional transfer of those in 
the majority racial group of a particular school to other 
schools where they will be in the minority is an indis- 
pensable remedy for those students willing to transfer 
to other schools in order to lessen the impact on them 
of the state-imposed stigma of segregation. In order 
to be effective, such a transfer arrangement must grant 
the transferring student free transportation and space 
must be made available in the school to which he desires 
to move. Cf. Ellis v. Board of Public Instruction, 423 
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F. 2d 203, 206 (CAS 1970). The court orders in this 
and the companion Davis case now provide such an 
option. 

(3) Remedial Altering of Attendance Zones. 

The maps submitted in these cases graphically demon- 
strate that one of the principal tools employed by school 
planners and by courts to break up the dual school sys- 
tem has been a frank— and sometimes drastic — gerry- 
mandering of school districts and attendance zones. An 
additional step was pairing, "clustering," or "grouping" 
of schools with attendance assignments made deliberately 
to accomplish the transfer of Negro students out of 
formerly s^regated Negro schools and transfer of white 
students to formerly all-Negro schools. More often than 
not, these zones are neither compact^** nor contiguous; 
indeed they may be on opposite ends of the city. As 
an interim corrective measure, this cannot be said to be 
beyond the bro^ ' remedial powers of a court. 

Absent a constitutional violation there would be no 
basis for judicially ordering assignment of students on a 
racial basis. All things being equal, with no history oiF 
discrimination, it might well be desirable to assign pupils 

"The reliance of school authorities on the reference to the "revi- 
sion of . . . attendance areas into compact units," Brown 11^ at 300, 
!s misplaced. The enumeration in that opinion of considerations to 
be taken into account by district courts was patently intended to be 
suggesive rather than exhaustive. The decision in Brown 11 to 
remand the cases decided in Brown I to local courts for the framing 
of specific decrees was premised on a recognition that this Court 
could not at that time foresee the particular means which would 
be required to implement the constitutional principles announced. 
We said in Green, supra, at 439: 

'The obligation of the district courts, as it always has been, is 
to assess the effectiveness of a proposed plan in achieving desegrega- 
tion. There is no universal answer to complex problems of desegre- 
gation; there is obviously no one plan that will do the job in ever>' 
case. The matter must be assessed in light of the circumstances 
present and the options available in each instance." 
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to schools nearest their homes. But all things are not 
equal in a qrstem that has been deliberately constructed 
and maintained to enforce racial segregation. The rem- 
edy for such segregation may be administratively awk- 
ward, inconvenient and even bizarre in some situations 
and may impose burdens on some; but all awkwardness 
and inconvenience cannot be avoided in the interim 
period when remedial adjustments are being made to 
eliminate the dual school systems. 

No fixed or even substantially fixed guidelines can be 
established as to how far a court can go, but it must be 
recognized that there are limits. The objective is to 
dismantle the dual school system. ''Racially neutral" 
assignment plans proposed by school authorities to a 
district court may be inadequate; such plans may fail to 
counteract the continuing effects of past school segre- 
gation resulting from discriminatory location of school 
sites or distortion of school size in order to achieve or 
maintain an artificial racial separation. When school 
authorities present a district court with a "loaded game 
board," affirmative action in the form of remedial alter- 
ing of attendance zones is proper to achieve truly non- 
discriminatory assignments. In short, an assignment 
plan is not acceptable simply because it appears to be 
neutral. 

In this area, we must of necessity rely to a large extent, 
as this Court lias for more than 16 years, on the informed 
judgment of the district courts in the first instance and 
on courts of appeals. 

We hold that the pairing and grouping of non-contigu- 
ous school zones is a permissible tool and such action is 
to be considered in light of the objectives sought Ju- 
dicial steps in shaping such zones going beyond combi- 
nations of contiguous areas should be examined in light 
of what is said in subdivisions (1), (2), and (3) of this 
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opinion concerning the objectives to be sought. Maps 
do not tell the whole story since non-contiguous school 
zones may be more accessible to each other in terms 
of the critical travel time, because of traffic patterns and 
good highways, than schools geographically closer to- 
gether. Conditions in different localities will vary so 
widely that no rigid rules can be laid down to govern 
all situations. 

(4) Transportation of Students. 

The scope of permissible transportation of students as 
an implement of a remedial decree has never been defined 
by this Court ar«d by the very nature of the problem it 
cannot be defined with precision. No rigid guidelines as 
to student transportation can be given for application to 
the infinite variety of problems presented in thousands 
of situations. Bus transportation has been an integral 
part of the public education ^stem for years, and was 
perhaps the single most important factor in *he transi- 
tion from the one-room schoolhouse to the consolidated 
school. Eighteen million of the nation's public school 
children, approximately 39%, were transported to their 
schools by bus in 1969-1970 in all parts of the country. 

The importance of bus transportation as a normal and 
accepted tool of educational policy is readily discernible 
in this and the companion case." The Charlotte school 
authorities did not purport to assign students on the basis 
of geographically drawn zones until 1965 and then they 

"During 1967-1968, for example, the Mobile board used 207 
buses to transport 22,094 students daily for an average round trip 
of 31 miles. During 1966-1967, 7,116 students in the metropolitan 
area were bussed daily. In Charlotte-Mecklenburg, the system as 
a whole, without regard to des^regation plans, planned to bus 
approximately 23,000 students this year, for an average daily round 
trip of 15 miles. More elementary school children than high school 
children were to be bussed, and four- and five-year-olds travel the 
longest routes in the system. 
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allowed almost unlimited transfer privileges. The Dis- 
trict Court's conclusion that assignment of children to 
the school nearest their home serving their grade would 
not produce an effective disjnantling of the dual system 
is supported by the record. 

Thus the remedial techniques used in the District 
Court's order were within that court's power to provide 
equitable relief; implementation of the decree is well 
within the capacity of the school authority. 

The decree provided that the buses used to implement 
the plan would operate on direct routes. Students would 
be picked up at schools near their homes and transported 
to the schools they were to attend. The trips for ele- 
mentary school pupils average about seven miles and 
the District Court found that they would take "not over 
35 minutes at the most." " This system compares favor- 
ably with the transportation plan previously operated 
in Charlotte under which each day 23,600 students on all 
grade levels were transported an average of 15 miles one 
way for an average trip requiring over an hour. In these 
circumstances, we find no basis for holding that the local 
: hool authorites may not be required to employ bus 
transportation as one tool of school desegregation. De- 
segregation plans cannot be limited to the walk-in school. 

An objection to transportation of students may hhve 
validity when the time or distance of travel is so great 
as to risk either the health of the children or significantly 
impinge on the educational process. District courts must 
weigh the soundness of any transportation plan in light 

"The District Court Tound that the school system would have 
to employ 138 more buses than it had previously operated. But 
105 of those buses were already available and the others could 
easily be obtained. Additionally, it should be noted that North 
Carolina requires provision of transportation for all students who 
are assigned to schools more than one and one-half miles from their 
homes. N. C. Stat. § 115-186 (b). 
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of what is said in subdivisions (1), (2), and (3) above. 
It hardly needs stating that the limits on time of travel 
will vary with many factors, but probably with none 
more than the age of the students. The reconcilation of 
competing values in a desegregation case is, of course, a 
difficult task with many sensitive facets but fundamen- 
tally no more so than remedial measures courts of equity 
have traditionally employed. 

VI 

The Court of Appeals, searching for, a term to define 
the equitable remedial power of the district courts, used 
the term "reasonableness." In Green, supra, this Court 
used the term "feasible" and by implication, "workable," 
"effective," and "realistic" in the mandate to develop "a 
plan that promises realistically to work, and . . . to work 
now." On the facts of this case, we are unable to con- 
clude that the order of the District Court is not reason- 
able, feasible and workable. However, in seeking to 
define the scope of remedial power or the limits on 
remedial power of courts in an area as sensitive as we 
deal with here, words are poor instruments to convey the 
sense of basic fairness inherent in equity. Substance, 
not semantics, must govern, and we have sought to 
suggest the nature of limitations without frustrating the 
aopropriate scope of equity. 

At some point, these school authorites and others like 
them should have achieved full compliance with this 
Court's decision in Brown I. The systems will then be 
"unitary" in the sense required by our decisions in Green 
and Alexander. 

It does not follow that the communities served by 
such systems will remain demographically stable, for 
m a growing, mobile society, few will do so. Neither 
school authorities nor district courts are constitution- 
ally required to make year-by-year adjustments of the 
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racial composition of student bodies once the affirmative 
duty to desegregate has been accomplished and racial 
discrimination through official action is eliminated from 
the system. This does not mean that federal courts 
are without power to deal with future problems; but 
in the absence of a showing that either the school au- 
thorities or some other agency of the State has delib- 
erately attempted to fix or alter demographic patterns 
to affect the racial composition of the schools, further 
intervention by a district court should not be necessary. 

For the reasons herein set forth, the judgment of the 
Court of Appeals is affirmed as to those parts in which it 
affirmed the judgment of the District Court. The order 
of the District Court dated August 7, 1970, is also 
afSrmed. 



It is so ordered. 
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Syllabus 

NORTH CAROLINA STATE BOARD OF EDUCA- 
TION ET AL. V. SWANN et al. 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF NORTH CAROLINA 

No. 498. Argued October 13, 1970— Decided April 20, 1971 

North Carolina's Anti-Busing Lnw, which flatly forbids assignment 
of any student on account of race or for the purpose of creating 
a racial bahnce or ratio in the schools and which prohibits busing 
for such purposes, held invaKd as preventing implementation of 
desegregation plans required by the Fourtoenth Amendment. 
Pp. 2-4. 

312 F. Supp. 503, affirmed. 
Burger, C. J., delivered the opinion for a unanimous Court. 
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SUPBEME COURT OF THE -UNITED STATES 



Mr. Chief Justice Burger delivered the opinion of 
the Court. 

This case is here on direct appeal pursuant to 28 
U. S. C. § 1253 from the judgment of a three-judge court 
in the United States District Court for the Western Dis- 
trict of North Carolina. The District Court declared un- 
constitutional a portion of the North Carolina General 
Statutes known as the Anti-Busing Law,^ and granted an 
injunction against its enforcement.^ The proceeding be- 
fore the three-judge court was an ancillary proceeding 
connected with the school desegregation case heretofore 
discussed, Swajin v. Chxirlotte-Mecklenhurg, supra, p. — , 

*So far as here relevant, North Carolina General Statute §115- 
176.1 reads as follows: 

'*No student shall be assigned or compelled to attend any school 
on account of race, creed, color or national origin, or for the purpose 
of creating a balance or ratio of race, religion or national origins. 
Invohintary bussing of students in contravention of this article is 
prohibited, and public funds shall not be used for any such bussing/' 
8 312 F. Supp 503 (1970). The opinion as printed grants only 
declaratory relief. However the Dbirict Court amended its original 
opinion by withdrawing Part V and entering an order dated "June 22, 
1970, which enjoined all parties "from enforcing, or seeking the 
enforcement of,** the portion of the statute found unconstitutional. 
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BOARD OF EDUCATION v. SWANN 



The instant appeal was taken by the North Carolina 
State Board of Education and four state officials* We 
granted the Charlotte-Mecklenbiu-g School Board's mo- 
tion to join in the appeal, 400 U- S. 804 (1970). 

When this litigation in the Swann case reconunenced in 
the spring of 1969, the District Court specifically directed 
that the school bOi^-d consider altering attendance areas, 
pairing or consolidation of schools, bus transportation of 
students, and any other method which would effectuate 
a radally unitary ^stem. That litigation was actively 
prosecuted* The board submitted a series of proposals, 
all rejected by the District Court as inadequate* In the 
midst of this litigation over the remedy to implement the 
District Court's order, the North Carolina L^slature 
enacted the anti-busing bill, set forth in relevant part in 
footnote 1. 

Following enactment of the anti-busing statute the 
plaintiffs in the Swafin case obtained leave to file a sup- 
plemental complaini which sought injunctive and de- 
claratory relief against the statute. They sought to con- 
vene a three-judge court, but no action was taken on 
the requests at that time because the school board 
thought that the anti-busing law did not interfere with 
the school board's proposed plan to transport about 4,000 
Negro children to white suburban schools. 306 F. Supp 
1291 (WDNC 1969). Other parties were added as^ de- 
fendants by order of the District Court dated Febru- 
ary 25. In addition certain persons who had brought a 
suit in state court to enjoin or impede the order of the 
federal court, the attorneys for tho^vlitigants, and state 
judges who at various times entered injunctions against 
the school authorities and blocked compliance with orders 
of the District Court were also joined; a three-judge court 
was then convened. 

We observed in Swann, ante, p. 12, that school author- 
ities have wide discretion in formulating school policy, 

I 
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and that as a matter of educational policy school author- 
ities may well conclude that some kind of racial balance 
in the schools is desirable quite apart from any constitu- 
tional requirements. However, if a state-imposed limita- 
tion on a school authority's discretion operates to inhibit 
or obstruct the operation of a unitary school system or 
impede the disestablishing of a dual school system, it 
must fall; state policy must give way when it operates 
to hinder vindication of federal constitutional guarantees. 

The legislation before us flatly forbids assignment of 
any student on account of race or for the purpose of 
creating a racial balance or ratio in the schools. The 
prohibition is absolute, and it would inescapably operate 
to obstruct the remedies granted by the District Court 
in the Swann case. But more important the statute ex- 
ploits an apparently neutral form to control school as- 
signment plans by directing that they be "color blind"; 
that requirement, against the background of segregation, 
would render illusory the promise of Brown v. Board of 
Education, 347 U. S. 483 (1954). Just as the race of 
students must be considered in determining whether a 
constitutional violation has occurred, so al^^o must race 
be considered in formulating a remedy. * forbid, at 
this stage, all assignments made on the basis of race 
would deprive school authorities of the one tool abso- 
lutely essential to fulfillment of their constitutional obli- 
gation to eliminate existing dual school systems, ' 

Similarly the flat prohibition against assignment of 
students for the purpose of creating a racial balance 
must inevitably conflict with the duty of school author- 
ities to disestablish dual school systems. As wo have 
held in Swann, the Constitution does not compel any 
particular degree of racial balance or mixing, but when 
past and\gontinuing constitutional violations are found, 
some ratios are likely to be useful starting points in 
shaping a remedy. An absolute prohibition against use 
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of such a device — even as a starting point — contravenes 
the implicit command of Green v. County School Board, 
391 U. S. 430 (1968), that all reasonable methods be 
available to formulate an effective remedy. 

We likewise conclude that an absolute prohibition 
against transportation of students assigned on the basis 
of race, "or for the purpose of creating a balance or 
ratio/' will similarly hamper the ability of local author- 
ities to effectively remedy constitutional violations. As 
noted in Swann, ante, p. 25, bus transportation has long 
been an int^al part of all public educational sj'stems, 
and it is unlikely that a truly effective remedy could be 
devised without continued reliance upon it. Cf. Jfc- 
Daniel v. Barred, post, p. 3. 

The remainder of the order of the District Court is 
aflSrmed for the reasons stated in its opinion, 312 F. Supp. 
503. 

Affirmed. 
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